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School Law Issue
For LRE Teachers, Program Developers, and Resource People

What's Inside?

If somebody had told me in the sixties that we
would have the problems we have today with
drugs and guns, I would not have believed it.

So states Margaret Bush Wilson in her pictorial essay on
Brown in this issue, encapsulating my feelings while
putting it together for press. How do your school memories
compare? I can recall a dress code that limited girls to one
crinoline and boys to dress pants, no jeans. And then tl
was the drug problemkids smoking in the bathroom.
How ablut those fist fights teachers broke up by them-
selves, or detention for giggling in class during opening
prayer? And, how embarrassing! Boys sat like crows on the
schoolyard fence, waiting for girls to walk past so that they
could sneak a whistle when the teachers weren't looking.

Some things will never change, of course. Teenage
romance is one of them. But others seem gone forever.
Today, studenis confront an intensity of violence and sex-
ual harassment that were previously unknown to our
nation's schools. In a word, the change ,s astounding.
Another generation's hopes of making the nation's schools
the best that they can be have not been realized. In fact,
some problems have deepened, and others have been
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added, imiuding perhaps the worstguns. And one issue
that seemed settled foreverthe place of religion at
schoolis now confused as never before.

This issue of Update on Law-Related Education paints a
disturbing picture of today's school environment. Yet, at
the same time, it will help teachers and their students
understand why that environment has changed, what the
legal ramifications of their problems are, and how they
might be able to reaffirm the possibility of attaining, and
preserving, harmony and justice in the classroom.

Special thanks go to Julius Menackerour guest edi-
torwho accepted the task of producing this challenging
edition. Characteristic of Julius, he did a splendid job of
organizing the discussion and helping the contributors tar-
get educators special needs. We appreciate his hard work
and lifelong commitment to bettering our nation's schools.

Seva Johnson
Editorial Director
YEFC Publications
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Foreword
The focus for this issue of Update on Law-Related
Educationschool lawis one that is uniquely
germane to the readers of this journal. Students,
teachers, administrators, and parents are all affect-
ed, in greater or lesser degree, by the scope of
school law, which includes state laws such as
those affecting compulsory attendance; teacher
certification; and required areas of study. School
law is also found in national legislation such as
The Elementary and Secondary Education Act
of 1965, Title IX of the Education Amend-
ments of 1972, and the Individuals with Dis-
abilities Education Act of 1990 (superseding
the Education for All Handicapped Children
Act o! 1975). Further legal influence on
education is found in national civil rights
legislation, such as the Civil Rights Act of
1964 and the Rehabilitation Act of 1973.
Most important, several of the civil rights
amendments to the U.S. Constitution
have been applied to public education.
These include First Amendment rights
to religious freedom, free speech, and
freedom of the press; Fourth Amend-
ment privacy rights; and Fourteenth
Amendment rights to due process and
equal protection.

Because of the wide range of leg-
islative and constitutional issues that

involve education, state and federal court dockets
include a substantial number of school-related cases.
Indeed, the U.S. Supreme Court decision in Brown v.

Board of Education (1954), in which the Fourteenth
Amendment's Equal Protection Clause was interpret-
ed to bar racial segregation in public education,
stands as one of the most significant decisions in
Supreme Court history. Other Supreme Court deci-
sions have also stimulated wide interest and deep
emotions. These include the decisions in the 1960s
in which the Supreme Court barred prayer and Bible
reading from public schools, and decisions that
strongly enhanced student rights during the 1960s
and 1970s. Similarly, recent court erosion of some of
these student rights has produced strong feelings on
both sides of the issues.

BEST COPY AVAILABLE

9 N A,8y:',ioit p, u u
6htvillitiiikti4"9N

KT"40.114e
. .



In recent years, the scope of school law has
expanded. Concerns such as school-related drug
abuse, the rights of disabled students, school order
and safety, and sexual harassment in the schools have
given rise to new laws and the court decisions that
interpret them. Also, many state courts have been
forced to grapple with the issue of fiscal equity in
school financing. Meanwhile, older school-law issues
persist, such as the separation of religion from public
education and the means to finally bring to fruition
the promise of Brown v. Board of Education. The
importance of schools was nowhere so powerfully
put as in the position taken in the Brown decision
that "Today, education is perhaps the most important
function of state and local governments." Therefore,
we can expect statutes and court decisions affecting
schooling to continue to be an important area of law.

The articles in this issue address both traditional
and relatively new sources of legal concern to
schools. Margaret Bush Wilson's description of the
circumstances surrounding Brown traces the wider
societal issues that relate to race and equal opportu-
nity in education, and we see how various national
conditions, as well as international events, influenced
the Brown decision. My review of civil rights in the
school setting provides a broad framework for under-
standing how constitutional rights affect a wide range
of educational issues.

David Schimmel's article addresses the church-
state education controversy. He explains the issues
that persist in this long-standing area of educational
civil rights law. He also calls attention to the poten-
tial for an important policy shift in the manner in
which the Supreme Court views the question of sep-
aration of church and state in public education.
Ralph D. Mawdsley orients the reader to an emerging
area of civil rights litigation that has application to
schooling: sexual harassment. He explains how this
area of law has gained increased court recognition,
and he provides guidelines for how school policy can
best avoid, as well as respond to, sexual harassment
problems.

Carolyn Pereira deals with the relatively recent
emergence of school violence as a critical issue, ask-
ing whether we can make our schools safe again. She

tells us that the most efficacious approach to this end
is to treat the disease rather than the symptoms.
Pereira believes that, while increased violence is a
societal phenomenon, the schools represent the best
agency for contributing to a reversal of that trend.

Theresa A. Thorkildsen provides a different
approach in her article, which addresses student con-
ceptions of fairness in school learning and testing
practices. This perspective concerns the manner in
which fairness and justice can be implemented in the
classroom in ways that are consistent with principles
of law.

The articles are complemented by recommended
teaching strategies and exercises designed to enhance
student understanding of, and appreciation tor, the
role of law in American society and, particularly, in
school policy and practice. Accompanying Thorkild-
sen's article is a survey to detect student attitudes
about fairness and justice in classrooms. Stephen A.
Rose has developed strategies and exercises designed
to capitalize on Professor Schimmel's presentation on
legal issues involving religion and the schools. Aggie
Alvez has done the same to deepen and broaden stu-
dent understanding of Professor Mawdsley's discus-
sion of sexual harassment, as well as my discussion
of civil rights. Finally, Melissa Lumberg, Hilda Harris,
and Charlotte Wager have developed a teaching strat-
egy related to the control of weapons in school that is
designed to help students better appreciate the com-
plexities of legal policy-making and their role in solv-
ing problems.

All of us who are contributing to this issue do so
in the belief that the schools represent the surest and
best agency for developing a citizenry that is well-
informed and respectful of the law.

We believe that the law applicable to education
will be of particular interest to students and can
therefore make a significant contribution toward that
goal.

Jul;us Menacker
Guest Editor
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Civil Rights in the School Setting
An overview of major national school legislation and the federal Lsitts' roles in the

constitutional areas of equal protection, freedom of expression, and due process

Jabs Iffeilicie

Historical Background
Until the middle of this century, there
were relatively few laws affecting edu-
cator or student rights and responsi-
bilities, and the number of court cases
involving school matters was even
lower. Appointment as a teacher was
considered a privilege. Therefore,
teachers were expected to obey their
superiors without question. If teach-
ers wanted to exercise certain civil
rights as American citizens, they were
free to do so. However, if exercise of
these rights offended their employers,
they could be discharged.

This "privilege doctrine," as
applied to teachers, is illustrated by
the U.S. Supreme Court decision of
Adler v. Board of Education, 342 U.S.
485 (1952), in which a New York
teacher was fired for membership in
an organization that the state pro-
scribed. In upholding the dismissal,
the Supreme Court held that, if teach-
ers "do not choose to work on such
terms, they are at liberty to retain
their beliefs and associations and go
elsewhere." The Court even went so
far as to sanction what would now be
considered the undemocratic concept
of guilt by association when it wrote
that "[olne's associates, past or pre-
sent . . . may properly be considered
in determining fitness and loyalty."

The traditional view of student
rights was -imilar but even more
restrictive. The dominant position

was that it was a privilege to be
afforded a free public education and
this privilege could be withdrawn
when the authorities judged that stu-
dents were unworthy of this benefit.
Educator authority over students was
further strengthened by the tradition-
al common law principle of "in loco
parentis"; that is, educators have the
legal standing of a parent in relation
to their students. This principle is
well illustrated by the dissent of Jus-
tice Black to the 1969 Supreme Court
1inher decision, which overturned the
privilege doctrine applied to public
school students.

In protest over the decision to
grant students free speech rights over
school administrators' objections,
Black wrote:

I deny . . . that "students" and
"teachers" take with them into the
"schoolhouse gate" constitutional
rights. . . . The original idea of
schools, which I do not believe is
yet abandoned as worthless or out
of date, was that children had not
yet reached the point of experience
and wisdom which enabled them
to teach all of their elders. It may
be that the Nation has outworn the
old-fashioned slogan that "children
are to be seen not heard"; but one
may, I hope, be permitted to har-
bor the thought that taxi:* yers
send children to school on the
premise that at their age they need

to learn, not teach. . . . Turned
loose with lawsuits for damages
and injunctions against their
teachers as they are here, it is
nothing but wishful thinking to
imagine that young, immature stu-
dents will not soon believe it is
their right to control the schools
rather than the right of the St-es
that collect the taxes to hire the
teachers for the benefit of the
pup'.ls. This ci-.se . . . subjects all
the public schools in the country
to the whims and caprices of their
loudest-mouthed, but maybe not
their brightest, students.
Tinker v. Des Moines school Dist.,
393 U.S. 50.1 "969)

Decisions for Students and
Teachers
There were a few early Supreme
Court decisions that did afford rights
to students and teachers. Most notable
were two decisions in the 1920s and
one in the 1940s. In 1923, the Court
decided the case of Meyer v. Nebraska,
262 U.S. 390. In the isolationist mood
of the country following the end of
World War I, Nebraska had passed a
law prohibiting instruction in lan-
guages other than English, along with

Julius Menacker is professor and chair
of the Policy Studies Area in the College
of Education at the University of Illinois
at Chicago.
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foreign language instruction, prior to
high school. Meyer, a parochial ele-
mentary school teacher who taught
German, sued. He contended that this
law violated his Fourteenth Amend-
ment right to due process, as the law
unreasonably deprived him of liberty
and property interests.

The Supreme Court agreed with
Meyer, deciding that a "mere knowl-
edge of the German language cannot
reasonably be regarded as harmful."
Further, Meyer's "right thus to teach
and the rights of parents to engage
him so to instruct their children [were
thought to be] within the liberty of
the [Fourteenth] Amendment."

Two years later, the Supreme
Court had more to say about parental
rights and parochial schools. As a way
to insure that proper attitudes of
American loyalty and patriotism were
developed, Oregon had passed a law
that required all children to be
enrolled exclusively in public s' :s.

The Society of Sisters, ...ose
parochial school would be closed by
the act, sued, claiming that it violated
the society's Fourteenth Amendment
liberty arm property interests. Again,
the Supreme Court agreed with the
teachers rather than the state. In
doing so, the Court issued a memo-
rable statement defining the rights of
parents with regard to their children's
education:

[T]he Act . . . unreasonably inter-
feres with the liberty of parents
and guardians to direct the
upbringing and education of chil-
dren under their control. . . .

[R]ights guaranteed by the Consti-
tution may not be abridged by leg-
islation which has no reasonable
relation to some purpose within
the competency of the state. The
fundamental theory of liberty
under which all governments in
this Union repose excludes any
general power of the state to stan-
dardize its children by forcing
them to accept instruction from
public teachers only. The child is
not the mere creature of the state;
those who nurture him and direct
his destiny hlve the right, coupled
with the high duty, to recognize

and prepare him for additional
obligations.
Pierce v. Society of Sisters, 268
U.S. 510 (1925)
In the 1920s, the Supreme Court

acted to secure the rights of parents,
teachers, and nonpublic schools to
make educational decisions free from
state government restrictions that
were clearly unreasonable. In 1940,
with the nation on the brink of World
War II, the Supreme Court considered
whether West Virginia had the right
to force all public school students to
participate in the flag salute exercise,
even though participation would vio-
late the religious principles of some
students. In Minersville v. Gobitis, 310
U.S. 586, the Court found for the state
and against the protesting Jehovah's
Witnesses students. However, two
years later, the Court showed it could
change its mind when, in a similar
case, it ruled that the religious princi-
ples of the Jehovah Witnesses stu-
dents were more important than the
requirement to salute the flag:

That [boards of education] are
educating the young for citizenship
is reason for scrupulous protection
of constitutional freedoms of the
individual, if we are not to strangle
the free mind at its source and
teach youth to discount important
principles of government as mere
platitudes.
West Virginia v. Barnette, 319
U.S. 624 (1943)
The Meyer, Pierce, and Barnette

decisions were exceptions to the gen-
eral policy of limiting student and
teacher rights. This would change as
the civil rights movement emerged
and the Cold War created greater
interest in the effectiveness of the
nation's public schools.

School Law Expansion

The Cold War and the civil rights
movement increased national legal
influence over education. One reason
was that, since many of the court cas-
es involved disputes about rights
guaranteed by the Constitution, they
were heard in federal courts. Another
reason was that recognition of the
growing importance of education to

8

the national welfare led to trie passage
of many federal laws providing funds
supporting particular educational pro-
grams. First, there was the National
Defense Education Act of 1958,
which provided federal funds to
improve mathematics, science, and
foreign language instruction, along
with school guidance and counseling
services. These areas were seen as
important to the nation's defense
strength relative to the Soviet threat.
The influence of the civil rights move-
ment was evident in passage of the
Elementary and Secondary Education
Act of 1965, which provided millions
of dollars to improve and support the
education of poor students. This legis-
lation was based on the belief that the
best way to eliminate poverty was
through education.

Concern for fair treatment of hand-
icapped students was expressed in the
passage of the Education for All
Handicapped Children Act of 1975
(recently reauthorized as the Individ-
uals with Disabilities Education Act).
This act recognized that students with
various physical, mental, or emotional
handicaps needed to be better served
by the public schools, and it gave par-
ents the right to contest school deci-
sions regarding the identification,
placement, and treatment of disabled
students.

Concerns about equal treatment
and fairness also led to the passage of
Title IX of the Education Amend-
ments of 1972, which guaranteed
equal rights for females in educational
programs, and the Family Rights and
Privacy Act of 1974, which protected
students' privacy and information
rights relative to school records.
Along with federal funding came fed-
eral regulations and oversight, greatly
increasing federal influence over pub-
lic education.

All this legislation, combined with
a pro-civil rights attitude in the
Supreme Court, created a dramatic
expansion of school law. Among the
major issues that have defined it are
constitutionally guaranteed civil
rights, and the balance of this review
will focus on constitutional issues.

It should be noted that, while the
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Fourteenth Amendment protects
people against abuses by state gov-
ernment, the other civil rights
amendments protect people only
from abuses by the national govern-
ment. However, the Supreme Court
has developed a theory of "incorpora-
tion" whereby "fundamental liberties"
(e.g., religion, expression, privacy)
have been interpreted also to apply to
the relationship of the state to its peo-
ple, by virtue of the Fourteenth
Amendment.

We now turn to a review of devel-
opments in civil rights issues related
to education. While there has been
retch school-related litigation in state

arts, this review will emphasize
tpreme Court decisions in the areas

of equal protection, due process, and
free expression. Other important areas
of school law (religion, sexual harass-
ment, school order and safety) are dis-
cussed elsewhere in this issue.

Segregation and Equal Protection
Near the end of the 1930s, a new
school law issue arose that was to
dominate the national scene for
decades: racial discrimination in pub-
lic education. Those opposed to pub-
lic school segregation claimed that
states having it were in violation of
the Equal Protection Clause of the
Fourteenth Amendment, which man-
dates that they may not deprive peo-
ple within their jurisdiction of liberty
or property without giving them equal
treatment with others; i.e., "equal pro-
tection of the laws."

The Legal Defense Fund of the
National Association for the Advance-
ment of Colored People (NAACP) set
in motion a strategy to defeat legal
school segregation in the Deep South
and many bordering states. The legal
justification for this segregation had
been established earlier in the 1896
Supreme Court decision of Plessy v.
Ferguson, 163 U.S. 537, which
announced that, where states estab-
lished "separate but equal" facilities
for the races, the Fourteenth Amend-
ment Equal Protection Clause was not
violated.

There was one lone dissent: Justice
Harlan held that the "Constitution is

color-blind, and neither knows nor
tolerates classes among citizens." The
NAACP was determined to see that
minority view become law.

The NAACP initiated a series of
higher education cases in which states
were sued because they did not pro-
vide "separate-but-equal" law or grad-
uate school educations for African
Americans. As states with segregation
laws were forced to admit black plain-
tiffs to graduate and law schools, the
NAACP lawyers succeeded in weak-
ening legal educational segregation.
Then, as the 1950s opened. the
NAACP attacked the major public
school issue, which culminated in the
1954 Supreme Court decision of
Brown v. Board of Education of Topeka,
347 U.S. 483. Led by Chief Justice
Earl Warren, a unanimous Supreme
Court reversed Plessy v. Ferguson and
declared public school racial segrega-
tion to be in violation of the Four-
teenth Amendment Equal Protection
Clause. Among the memorable state-
ments made in that decision were the
following:

Today, education is perhaps the
most important function of local
and state governments.... It is the
very foundation of good citizen-
ship.... In these days, it is doubt-
ful that any child may reasonably
be expected to succeed in life if he
is denied the opportunity of an
education. Such an opportunity,
where the state has undertaken to
provide it, is a right which must be
made available to all on equal
terms.

. . . To separate them from oth-
ers . . . solely because of their race
generates a feeling of inferiority as
to their status in the community
that may affect their hearts and
minds in a way unlikely ever to be
undone....

We conclude that in the field of
public education the doctrine of
"separate but equal" has no place.
Separate educational facilities are
inherently unequal.
The Brown decision led to a long

list of subsequent school desegrega-
tion cases in lower federal courts and
the Supreme Court that continue to
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the present day. One result of the
precedent established by Brown was
the decision of a federal court in Hob-
son v. Hansen, 269 F.Supp. (1967),
that the way school testing and track-
ing policies were implemented, which
resulted in the assignment of minority
and poor children to the lower educa-
tional tracks, violated equal protec-
tion. Later, in Larry P. v. Riles, 495
F.Supp. 926 (1979), afrd (9th Cir.
1984), a federal court in California
held that the tests used for placing
minority students in special education
were culturally biased, as were the
procedures used.

Meanwhile, the Supreme Court
used the Equal Protection Clause to
decide cases that (1) required faculty
integration in Rogers v. Paul, 382 U.S.
198 (1965), (2) approved forced bus-
ing to promote school integration in
Swann v. Charlotte Mecklenburg, 402
U.S. 1 (1971), (3) required schools to
provide for the needs of non-English
speakers, under the Civil Rights Act of
1964 in Lau v. Nichols, 414 U.S. 563
(1974), (4) required the admission of
children of illegal aliens to public
school in Plyler v. Doe, 457 U.S. 202
(1982), and (5) over the objections of
state authorities and voters, approved
a lower court order to increase state
and local taxes so as to fund magnet
schools that would voluntarily attract
students of all races in Missouri v.
Jenkins, 110 S.Ct. 1651 (1990).

After the 1960s, integration sup-
porters received some court setbacks
as well. One occurred in the Supreme
Court decision in San Antonio v.
Rodriguez, 411 U.S. 1 (1973). Plain-
tiffs claimed that a state school
finance system that relied on local
school district property taxes for the
major portion of school funding vio-
lated the Equal Protection Clause.
The reason was that this system
resulted in extreme differences in the
money spent for the education of stu-
dents in rich and poor districts The
Supreme Court rejected this argu-
ment. However, in recent years, the
issue of state responsibility for equal
funding of each student's education,
regardless of the wealth of each school
district, has been addressed in state
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courts. The result is that, currently,
many state supreme courts have
required more equalization in school
district finance.

On another aspect of equal protec-
tion, white students were given some
opportunity to compete with minority
students for college places previously
reserved for minority students in
Regents of the University of California
at Davis v. Bakke, 438 U.S. 265
(1978). Further, the Supreme Court
reversed a lower court order for sub-
urban and city districts to combine for
the purpose of promoting integration
in Milliken v. Bradley, 418 U.S. 717
(1974).

In 1991, the Court terminated a

long-standing school desegregation
order in Board of Oklahoma City v.
Dowel!, 111 S.Ct. 630 (1991), because
progress had been made, even though
all vestiges of former segregation had
not been completely removed. Then,
in Freeman v. Pitts, 112 S.Ct. 1430
(1992), the Court determined that a
school district under a long-standing
desegregation order may be released
From court supervision in incremental
stages, before full compliance with
complete desegregation has been
achieved.

Free Expression Decisions

The liberal attitudes toward civil rights
in education unleashed by Brown saw

Pepper . . . and Salt

VOL. 18 NO.2

10

the Court expand teacher and student
civil rights. In the 1960s in Pickering v.
Board of Education, 391 U.S. 563
(1968), the Supreme Court interpret-
ed the First Amendment's Free Speech
Clause to grant teachers free expres-
sion rights even when their superiors
did not agree to the views, provided
the school was not disrupted. The
next year, in Tinker v. Des Moines, 393
U.S. 503 (1969), the Court gave stu-
dents the right to free expression on
important societal issues, even when
school officials objected, provided
school was not disrupted.

As with the history of school
desegregation cases, there has been
some countermovement from the
decisions of the 1960s and 1970s. In
1986 in Bethel v. Fraser, 478 U.S. 675,
the Supreme Court cut back on stu-
dents' expression rights when it
decided that a student who had deliv-
ered a high school assembly address
that contained "graphic and explicit
sexual metaphor" had gone too far.
The student's suspension and depriva-
tion of other privileges were upheld
because of the school's mission of
"inculcating habits and manners of
civility" among its students. Then,
two years.later in Hazelwood v.
Kuhleier, 484 U.S. 260 (1988), the
Court approved the action of school
authorities in censoring materials
written by students in the school
newspaper because it was "school
sponsored," giving school officials the
right to determine what was proper
and improper to appear in it.

Due Process and Education

In addition to the equal protection
rights granted to people in relation to
the states in which they live, the
Fourteenth Amendment also protects
people against the possibility that a
state government (or its agents, such
as school districts) might deprive
them of liberty or property without
"due process of law." The due pro-
cess concept has a long history going
back to Anglo-Saxon traditions. Its
primary interest is for government to
treat people fairly when proceeding
against their liberty or property inter-
ests. Justice Felix Frankfurter
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escribed the essential meaning of
1L.e process this way:

Due process . . . lrepresentsl a
profound attitude of fairness
between . . 'he individual and
government.... MI is compound-
ed of history, reason, the past
course of decision, and stout confi-
dence in the strength of the demo-
cratic faith which we possess. Due
process is not a mechanical instru-
nient. . . . It is a delicate process of
adjustment inescapably involving
the exercise of judgment.
Joint Anti-Fascist Refugee Com-
mittee v. McGrath, 341 U.S. 123
(1951)
In 1972 in Perry v. Sinclermann,

408 U.S. 593, the Supreme Court
turned to the Due Process Clause of
the Fourteenth Amendment to protect
tenured teachers against unreasonable
dismissal by requiring school authori-
ties to give them a hearing where they
could defend themselves by forcing
school authorities to justify the dis-
m:5sal on reasonable grounds. It is
instructive to observe that, on the
same day ,hat the Supreme Court
announced its Perry v. Sindertnann
decision, it also delivered its opinion
in Regents v. Roth, 408 U.S. 564.
where it held that, while teachers had
a right to be employed in their chosen
profession, in order to establish a lib-
erty or property interest in continued
employment, they "must have more
than an abstract need or desire for it."
Roth, an untenured Leacher, could not
establish "a legitimate claim of entitle-
ment to it." Therefore, unlike Sinder-
mann, Roth's due process claim was
rejected. These companion cases illus-
trate how the Supreme Court
attempts to make fair decisions based
on the particular facts of each case,
while also teaching the public about
its reasoning.

In Cleveland v. LaFleur, 414 U.S.
632 (1974), the Supreme Court used
the concept of "substantive due pro-
cess" (protection against unreasonable
state actions depriving people of prop-
erty or liberty) to invalidate a school
district requirement that pregnan'.
teachers had to leave their jobs when
they entered the fifth month of preg-
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nancy, because the school board
could not present a convincing justifi-
cation of why the teacher should be
deprived of the opportunity to contin-
ue teaching on that basis. Substantive
due process was also used by a lower
federal court in Hall v. Tawney, 621
F.Supp. 607 (1980), to support a stu-
dent's suit against a teacher who
inflicted unreasonable corporal pun-
ishment. The court decided that the
punishment was "literally shocking to
the conscience" and therefore violated
substantive due process.

The Due Process Clause was
invoked by the Supreme Court on
behalf of students when it ordered
schools to give students procedural
due process rights before they could
be suspended from school. In Goss v.
Lopez, 419 U.S. 565 (1975), the Court
held that "At the very minimum . . .

students facing suspension . . . must
be given some kind of notice and
afforded some kind of hearing." When

students were faced with long suspen-
sions or expulsions, they were entitled
to greater due process protections,
including the right to call witnesses in
their defense and to have an attorney.

Scope of School Law

Our nation has always viewed the
schooling of our youth as important.
As a resnit, even though plenary pow-
er over education is within state
authority, the national government
has also vigorously participated in
educational policy matters. This
review has been limited to major
national legislation and the role of the
federal courts in the constitutional
areas of equal protection, freedom of
expression, and due process. The
scope of school law is much broader.
It involves issues of religious freedom;
privacy; the rights of disabled stu-
dents and non-English speakers; the
rights of female students to equal
treatment and freedom from sexual
harassment; issues of school order
and safety; policy affecting private
schools; matters of contracts and
property; collective bargaining; ques-
tions of school district and teacher lia-
bility for negligence and other torts;
issues related to teacher evaluation,
hiring, and dismissal; home-school-
ing; and many other topics.

The many state and federal laws
and court decisions affecting educa-
tion are proof of the concern that our
nation places on proper, fair, equi-
table, and effective education. It has
fallen to the courts to serve as arbiters
of what is and is not legal educational
policy, particularly with regard to
constitutional civil rights. However, it
is important to note that the courts
are in a reactive position in our sys-
tem of governmental separation of
powers. Courts can only decide the
cases brought before them.

The initiative for school policy lies
with local school district boards of
education, state legislatures and
school boards, and Congress. There-
fore, the ultimate authority rests with
the people who elect legislators and
boards of education, or, in the case of
appointed boards, the officials who
appoint them.
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Ching Strategy

Will Dress Codes
Save the Schools?
Age Nor

Background

Ripped jeans. Michael Jordan T-shirts.
Simpson T-shirts. Doc Martens. Baggy
pants. Leather coats. Gold jewelry.
Miller beer T-shirts. Red bandannas.
Paisley scarves.

Look into any teenager's closet and
you're likely to find these and other
clothes that are trendy among the
high set. You're also likely to
find them on the banned lists of many
school districts across the country.

As administr ,ors try to grapple
with the increasing violence in their
schools, they are resorting to a variety
of methods of keeping the peace.
Closed lunches, extra security guards,
and metal detectors are some of the
more drastic measures. But dress
codes seem to be the major trend in
cities, and they are on the upswing in
many suburban areas.

Administrators cite a number of
reasons for dress codes. Some baggy
clothes and coats are banned because
they can be used to conceal weapons
or drugs. Expensive clothes and jew-
elry are banned because students
who wear them run the risk of being

by those who want them. In
Washington, D.C., school officials
banned shirts emblazoned with
handguns and bullet holes because of
the alarming rate of homicide among
young African-American males. In

Aggie Alvez is a compliance officer with
the Montgomery County, Maryland,
Public Schools and a former program
director with the National Institute for
Citizen Education in the Law.

Grapevine, Texas, Doc Martens-like
combat boots were banned because
they are associated with skinhead
groups. In northern Virginia, T-shirts
that insult students from other
school._ are banned because of their
inappropriate s. And, in many
school districts, you'll find a boiler-
plate ban on any T-shirts that pro-
mote drugs, alcohol, sex, and
violence.

School administrators say that
dress codes help to promote self-
respect and reduce conflict. Some
schools have gone a step farther in
requiring or strongly encouraging stu-
dents to wear uniforms. In Baltimore
City, 90 percent of the elementary
school students now voluntarily wear
school uniforms, and the policy is
making its way to the middle schools.

As gang membership grows
throughout the country, so does the
number of schools that impose dress
codes. Many California school dis-
Wets ban red or blue bandannas and
caps, L.A. Raiders jackets, and other
athletic attire because of their associa-
tion with street gangs.

But, while creating safe and effec-
tive learning environments is a neces-
sary school district goal, trying to
achieve this end through the imposi-
tion of dress codes poses constitution-
al and practical problems, especially
in stemming gang violence.

Constitutional Rights?
Since the 1969 Tinker- decision (see
Student Handout 1), courts have
viewed student dress as a First
Amendment right not to he abridged

/2

unless the expression "materially and
substantially interferes with the edu-
cational process." To date, there is no
empirical evidence that dress codes
inhibit school gang activity; yet, some
schools ban certain "gang clothing"
despite the fact that there are no
gangs in the school or community and
no showing that the attire interferes
with learning in any way whatsoever.

Dress codes are also being attacked
because they are overbroad. One Ari-
zona honor student was sent home for
wearing a Chicago Bulls T-shirt that
his mother had bought him. In the
ensuing case, the American Civil Lib-
erties Union argued that the dress
code sweeps in protected clothing
because professional si orts logos are
widely worn in the community and
are not limited to gangs.

There are some Fourteenth
Amendment attacks on dress codes, as
well. Minority students, especially
African Americans and Latinos, say
that schools are singling them out
over the clothes they wear. In San
Diego, African-American students say
they are prohibited from wearing red
or blue attire, while their white coun-
terparts may wear the same colors.

Practical problems abound. How
do schools determine what qualifies
as gang related? How can administra-
tors keep up with the changes in
what's "in" from gang to gang and
from school to school? Does certain
attire signify gang membership or
merely MTV viewership? How arc
angered parents to be appeased when
they must buy new clothes for their
kids?

Connection to Success?
Can a dress code withstand constitu-
tional scrutiny? Maybe, if a school can
show a direct connection between the
dress code and academic attainment.
While Tinker recognized a student's
right to free expression, cases since
1969 have retreated from this stan-
dard, and the Supreme Court has giv-
en broader deference to school boards
in determining how best to maintain
discipline.

Meanwhile, today, as in the past,
students argue that what they learn

VOL. l8 NO.2 UPDATE. ON LAW-RELATED EDUCATION 9



about the Bill of Rights in their civics
or law classes is at odds with what
they experience in school. In the six-
ties, girls couldn't wear pants; in the
seventies, heavy metal T-shirts were
banned; in the eighties, it was halter
tops; and, in the nineties, it's baggy
jeans.

Objectives

Can students and administrators find
a healthy balance between the First
Amendment and the mandate to pro-
vide a safe environment conducive to
learning? This strategy will engage
students in a meaningful discussion
about school discipline and school
violence through an analysis of the
legal, economic, social, and political
implications of dress codes. As a
result, students will be able to:

state the rationale for school dress
codes
discuss constitutional, economic,
social, and political implications of
dress codes
analyze a dress code from the per-
spective of community members
participate in a mock school board
hearing

Target Grow.. Secondary students

lime Needed: 3-5 class periods

Materbds Needed

2 signs (see 1 under "Procedures")
Student handouts 1 and 2

Procedures

1. Prepare two signs that say "NO
DRESS CODES" and "UNIFORMS
FOR ALL." Display them at either
end of a wall, forming a continu-
um. Select 8-10 students to posi-
tion themselves along the
continuum based on how they feel
about dress codes. Those who
think that all public school stu-
dents should wear whatever they
please should stand under "NO
DRESS CODES." Those who think
that all students should wear uni-
forms should stand under that sign.
The other students should arrange
themselves somewhere in between.

(continued on page 12)

Student Handout 1: Tinker,
A. Tinker v. Des Moines School Dis-
trict, 393 U.S. 503 (1969)/6-1-2

Facts
As symbols of their objection to the
Vietnam War, Mary Beth Tinker, her
brother John, and several other stu-
dents decided to wear black arm
bands to school. When school
administrators learned of this, they
adopted a policy of asking anyone
wearing arm bands to remove them.
Students who refused would be sus-
pended until they returned to school
without the arm bands. The Tinker
group knew this regulation and
wore their arm bands anyway. No
violence or serious disruptions
occurred, although some students
argued the Vietnam issue in the
halls. The Tinker group were sus-
pended from school when they
refused to remove their arm bands..

Issue
Is wearing arm bands at school to
protest a war a form of speech that
the First Amendment protects?

Court Decision (Fortas)
Yes, wearing arm bands is a form of
expression (symbolic speech) that
the First Amendment protects.
Declaring that "students do not shed
their constitutional rights . . . at the
schoolhouse gate," the Court rea-
soned that, while educators may
teach what they deem appropriate,
"state-operated schools may not be
enclaves of totalitarianism. School
officials do not possess absolute
authority over their students [who[
may not be regarded as closed-
circuit recipients of only that which
the State chooses to communicate."
However, the Court said that
schools may censor student speech
that "materially disrupts classwork
or involves substantial disorder or
invasion of the rights of others."

Dissent (Black, Harlan)
School authorities should have the
power to determine disciplinary reg-
ulations for the schools. One may

Fraser, Hazelwood, and
not give speeches or engage in
demonstrations wherever he pleases
and whenever he pleases. School dis-
cipline is an integral part of training
children to be good citizens. School
officials should be given the widest
authority in maintaining discipline
and good order.

B. Bethel School District v. Fraser,
478 U.S. 675 (1986)/5-2-2

Facts
Matthew Fraser gave a one-minute
r- iinating speech before 600 fellow
high school students at a school-
sponsored assembly. Part of his
speech referred to his candidate in
sexual metaphor:

I know a man who is firmhe's
firm in his pants, he's firm in his
shirt . . . but, most of all, his
belief in you, the students of
Bethel, is firm. Jeff Kuhlman is a
man who takes his point and
pounds it in. If necessar
take an issue and nail
wall. He doesn't attack thins, in
spurtshe drives hard, pushing
and pushing until finallyhe
succeeds. Jeff is a man who will
go to the very end, even the cli-
max, for etch and every one of
you...
Prior to giving the speech, several

teachers advised Fraser that it was
inappropriate and he should not
deliver it. During the speech, some
students hooted and yelled, some
mimicked sexual activities, and oth-
ers appeared embarrassed. Fraser
was suspended for violating the
school's "disruptive conduct" rule,
which prohibits conduct that sub-
stantially interferes with the educa-
tional process, including the use of
any obscene, profane language or
gestures.

Issue
Does the First Amendment prevent a
school from disciplining a high
school student for giving a lewd
speech at a school assembly?

13
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Court Decision (Berger)
No, schools must have the authority
to "inculcate the habits and manners
of civility essential to a democratic
society." Public school students'
constitutional rights are not auto-
matically coextensive with the rights
of adults in other settings. The
speech was plainly offensive and
acutely insulting to teenage girl stu-
dents. A school is entitled to "disas-
sociate itself" from the speech to
demonstrate that such vulgarity is
"wholly inconsistent with the values
of public education." Unlike Tinker,
the penalties imposed in this case
were unrelated to any political view-
point.

Dissent (Marshall, Stevens)
The speech did not disrupt the edu-
cational process. Fraser was in a bet-
ter position to determine whether
his speech would offend his contem-
poraries than a group of judges who
are "at ieast two generations and
3,000 miles away from the scene of
the crime." Fraser should not be dis-
ciplined for speaking frankly at an
assembly if he had no reason to
anticipate punitive consequences.

C. Hazelwood School District v.
Kith Imeter, 484 U.S. 260 (1988)/5-3

Facts
A high school principal deleted two
pages from the year's final issue of
the school newspaper because they
contained a story on student preg-
nancy and another on divorce's
impact on students. The newspaper
had been written and edited by the
school's Journalism 11 class. The
principal believed that the first story
violated the privacy rights of some
pregnant students, even though
aliases had been used. He also
believed that the references to sexual
activity and birth control were inap-
propriate for some of the younger
students. The principal objected to
the divorce article because he
believed it lacked "fairness and bal-

ance" and stressed that the parents
should have been given an opportu-
nity to respond to the remarks or to
consent to their publication.

Issue
Did the principal's censorship of a
school-sponsored newspaper violate
the students' First Amendment pro-
tection of freedom of expression?

Court Decision (White)
No, the school newspaper is not a
public forum for public expression.
As a school-sponsored activity that is
part of the curriculum, the newspa-
per may be regulated broadly by
school officials. The principal did
have the authority to regulate the
style and content of the newspaper
as long as his actions were "reason-
ably related to legitimate pedagogical
concerns." Here, the principal acted
reasonably in trying to protect the
privacy of the students and the par-
ents, and in shielding younger stu-
dents from "inappropriate" material.

Dissent (Blackmun, Brennan,
Marshall)
Students should enjoy the protec-
tions of the First Amendment
whether or not the activity is spon-
sored by the school. There is no evi-
dence that ti:e stories would have
seriously disrupted the classroom or
interfered with the rights of others.
The only lesson the students learned
from the Journalism II class was that
important principles of government
are mere platitudes.

D. New Jersey v. T.L.O., 469 U.S. 325
(1985)/5-1-3

Facts
A teacher in a New Jersey high
school discovered two girls smoking
in the lavatory, in violation of a
school rule. They were taken to the
vice principal's office and ques-
tioned. When T.L.O. denied that she
had been smoking, the vice principal
demanded to see her purse. He
found a pack of cigarettes and also

noticed rolling papers, which are
commonly associated with marijua-
na. The vice principal then searched
her purse and found marijuana, a
pipe, plastic bags, a large amount of
money, and written materials that
implicated T.1-.O. in drug dealing.
The police were notified, T.L.O.
confessed, and she was charged with
delinquency.

Issue
Are student searches conducted by
school officials without probable
cause in violation of the Fourth
Amendment?

Court Decision (White)
No, while students do have a reason-
able expectation of privacy, schools
are special environments and this,
coupled with the special characteris-
tics of teacher-student relationships,
"make[s] it unnecessary to afford
students the same constitutional
protections granted adults and juve-
niles in non-school settii igs." Rather
than "probable cause," a "reasonable
grounds" standard is acceptable in
the school context. When weighing
the child's interest in privacy against
the interest of school officials in
maintaining discipline in the class-
room and on school grounds, the
latter is more compelling.

Dissent (Brennan, Marshall,
Stevens)
The new "reasonableness" standard
will only spawn increased litigation
and greater uncertainty among
teachers and administrators. Schools
are places where we "inculcate the
values essential to the meaningful
exercise of rights and responsibili-
ties.... " Using arbitrary methods to
convict students is unfair and sends
a "curious" message to the country's
youth.

Note: Majority, concurring, and dissenting
votes appear after case name; author of
majority opinion appears after "Court
Decision"; all dissenting justices appear
after "Dissent."
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, When Gangs Are the Problem ...
Schools shouldn't adopt dress codes to address gang
problems unless there is a true gang problem, not a

potential one. If there is a gang problem, administration should be pre-
pared to prove that the gang's presence pose, a "material and substantial
interference" with the educational process. Once a dress code is in place
that meets appropriate standards, schools must be careful not to selectively
enforce it, and they must keep abreast of changing trends. Some school
districts do so by meeting regularly with the local police and updating their
students, faculty, and parents on the changes.

For example, those who believe
that there should be certain restric-
tions depending on grade level,
would be tov,Ard the center, while
those who would impose yet other
restrictions would move closer to
"UNIFORMS FOR ALL." Tell the
students they will have to talk to
one another in order to determine
exactly how they should line up.

Once the students arc in place,
ask them to describe their posi-
tions, but not to give any reasons
for selecting them. Students who
feel they are standing in the wrong
place may move at any time. Next,
ask the students to justify their
positions, making sure there are no 3.
interruptions by those "on the
line" or by those remaining in their
seats. Give all students the oppor-
tunity to question those on the
line. Ask students to cite the most
compelling arguments they heard
from either end.

2. Review the First Amendment with
the students. Distribute Student
Handout 1, "Tinker, Fraser, Hazel-
wood, and T.L.O." If they have 4.
already studied these cases, use the
handout for review. If not, analyze
each case thoroughly.

You may want to use a coopera-
tive learning strategy, such as the
jigsaw method, to have students
teach each other the facts, issues,
and decisions of the cases. Empha-
size the following points for each
case:
Tinker: The school must prove that
there is a "material and substantial
interference with the educational
process" in order to limit speech. It 5.

must show actual, not just poten-
tial, disruption.
Fraser: This case is a retreat from
Tinker, where the Court gave
broad deference to school boards.
This case would probably support
dress codes.
Hazelwood: Another retreat from
Tinker. The Court said that, while
schools had to tolerate speech, they
need not promote it. Again, broad
deference is given to schools.
T.L.O.: Although not a First
Amendment case, T.L.O. shows a
retreat from student rights and
defers to the schools on how best
to maintain discipline.
Review the concepts "overbreadth"
and "vagueness" when analyzing
laws or policies. A statute is over-
broad, and therefore unconstitu-
tional, when it sweeps in protected
speech along with speech that may
legitimately be curtailed. A statute
is vague, and therefore unconstitu-
tional, when "reasonable people
would guess at the law's meaning
and differ as to its application."
Divide the class into groups of 3-5.
Distribute Student Handout 2,
"Tri-Valley Dress Code." Read
"Proposed Dress Code" and "Is
There a Dress Code Violation?"
Tell each group to decide whether
each of the scenarios involved a
dress code violation. There should
be some controversy in trying to
apply the proposed dress code to
each situation. Tell the students
they will be able to participate in a
mock school board hearing to dis-
cuss the policy.
Read "Mock School Board Hear-

.15

ing." Assign each group one of the
eight roles, and split off a ninth
group to act as the school board
(select an odd number of students
to ensure a majority vote.) Each
group should prepare its argu-
ment/statement for the hearing.
The "school board" should elect a
president and develop questions to
ask each group.

F. Conduct the mock healing. After
all testimony is heard, the school
board should confer openly for the
class to hear, and then vote.

7. The school board may vote to
accept the policy with certain mod-
ifications. The groups can then be
assigned to draft a new policy fol-
lowing these criteria: the policy
should be constitutional, clear,
understandable, and enforceable.

8. Compare the policies drafted by
the students with your school's
dress code or those of other
schools.

Are Curfews an
Answer to
Crime?
Ask your stu-
dents to try to
answer this ques-
tion after reading them this list of
cities that use curfews to curb ris-
ing juvenile crime rates. Explain
that, since enforcement varies
from city to city, hard to tell
whether curfews really do curb
crime. Civil liberties groups
protest curfews as unfairly
restricting teenagers' liberty with-
out allowing due process.

Atlanta, Ga.

Buffalo, N.Y.

Dade County, Fla. (Miami)

Dallas, Tex.

Hartford, Conn.
Milwaukee, Wis.

Newark, N.J.

Phoenix, Ariz.

Tampa, Fla.
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Student Handout 2: TM-Valley Dress Code
Proposed Dress Code
Teachers and administrators of the Tri-Valley School District are concerned about the increase of violence in their
schools and note that there is a growing problem with weapons and drugs, as well as pockets of gang activity. District
parents and educators in the district believe that, when students wear T-shirts that symbolize drugs, violence, and sex,
they make the schools a "breeding ground for immoral, illegal, and dangerous behavior."

In response to the concerns of teachers, administrators, and parents, and in an effort to develop a consistent policy
for the entire school district, the following dress code for students in grades K-12 is proposed:

Dress Code

The students of the Tri-Valley School District have the inalienable right to attend schools that are safe, secure, and
peaceful. They have the right to exercise free expression except where that expression creates a clear and present
danger of unlawful activity, of the violation of school regulations, or of the substantial disruption of the orderly
operation of the school.

Students are prohibited from wearing any clothing or accessory that:
1) promotes or glorifies violence, drugs, tobacco, or alcohol or;
2) contains gang symbols or logos, or denotes gang affiliation or;
3) is sexually obscene or explicit or;
4) promotes unlawful or immoral behavior.

Students who violate the dress code will be asked to remove the offensive clothing and may face disciplinary action
if they refuse to do so or if the incident is repeated.

Is There a Dress Code Violation?
1. Middle and high school students have begun wearing T-shirts depicting a 9 mm handgun on the front with the

words "If This Don't Get Ya," and a picture of an Uzi on the back of the shirt with the words "This One Will."
2. A sixth-grade girl wore a T-shirt that bore the words "Real women love Jesus."
3. A fifth grader wore a Chicago Bulls T-shirt. Gang experts have stated that clothes with professional teams on them

have been linked to gangs and could make those wearing them easy targets for gang violence.
4. High school students have begun wearing "safe sex" shirts with anti-AIDS messages and clear pockets with con-

doms in them. Some of the slogans on the shirts include: "Tools for Late Night," "Deep Cover for the Brother," and
"AIDS HELL NO."

5. An eleventh-grade male student wore a T-shirt depicting a woman shoved in a trash can with her underwear around
her ankles. The caption read: "Guns 'N Roses was here."

6. A twelfth-grade female student wore a T-shirt with the caption: "I'm a lesbian and I vote." A controversial election
over a gay rights ordinance was to be held in a few weeks.

7. A junior high school student wore a shirt that said: "Save the planet. Kill a cop."
8. An eighth grader came to school wearing baggy khaki pants several sizes too big for him. Gang experts say the over-

sized pants signify gang affiliation. Students who belong to gangs attend the school.

Mock School Board Hearing
The proposed dress code of the Tri-Valley School District will be the topic of an open forum before the next school
board meeting. Representatives from these groups will testify before the board:

Support Dress Code Oppose Dress Code
PTA Coalition of Vendors,
Fraternal Order of Police Retailers, and Manufacturers
Fellowship of Christian American Civil Liberties Union

Student-Athletes Students for School Rights
Teachers Union Parents Against Censorship

Guidelines

1. Testimony will be limited to four minutes per group.
2. School board members will have the opportunity to question speakers.
3. The school board will confer in open session and vote on the proposed dress code at the conclusion of all testimony.
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From Consensus to Confusion:
Should the Wall of Separation Be Demolished or Rebuilt?

An analysis of the development and disintegration of Supreme Court Establishment Clause

interpretations; and the ensuing public controversy over separation of church and state

David Sclarool

In 1947, the nine Suprer: Court
Justices all agreed that the Estab-
lishment Clause of the First

Amendment was intended to build a
wall of separation between church
and state. Today, that consensus has
been shattered, not only among the
Justices, but also throughout the
country. On the Court, there are two
or three competing interpretations of
the Establishment Clause, and it is
unclear which interpretation would
receive a majority vote in any given
case. In hundreds of communities
throughout the country, there is
mounting confusion and controversy
among lawyers, educators, and voters
over a recent. Supreme Court decision
that outlawed invocations and bene-
dictions at public school graduations.

This article traces the extraordi-
nary progression of Establishment
Clause interpretation from consensus
to confusion. After outlining the
Court's original interpretation of the
Establishment Clause, it examines
how that interpretation was devel-
oped by Justice Burger in Lemon v.
Kurt,man and later attacked, first by
.Ixstice Rehnquist and then by Justice
Scalia. Finally, it focuses on the
Court's conflicting opinions in the
graduation prayer case, Lee v. Weis-
man, and the intense public contro-

David Schimmel is a lawyer and profes-
sor of education at the University of
Massachusetts at Amherst.

versy that continues to surround this
complex and contentious issue.

Precedents
Everson: Erecting the Wall
Our story of constitutional interpreta-
tion begins in 1947, when the
Supreme Court was required "to
determine squarely for the first time"
what was an establishment of religion.
In Everson v. Board of Education of the
Township of Ewing, 330 U.S. 1, 29
(1947), all the Justices agreed with
Thomas Jefferson that "the clause
against establishment of religion by
law was intended to erect 'a wall of
separation between church and
state. However, the Justices split 5-4
over whether the Constitution should
prohibit the government from reim-
bursing parents for transporting their
children to religious as well as public
schools. The majority held that the
First Amendment did not prohibit
reimbursement; the dissenters argued
that it did. While the Justices differed
about the height of the wall, they did
not differ in their adherence to the
principle that church and state should
be separate.

Not surprisingly, the dissenters
argued that the purpose of the First
Amendment was broader than pro-
hibiting an established church: "it
was to create a complete and perma-
nent separation of the spheres of reli-
gious activity and civil authority by
comprehensively forbidding every
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form of public aid or support for reli-
gion." In fact, wrote Justice Rutledge,
"we have staked the very existence of
our country on the faith that com-
plete separation between the state and
religion is best for the state and best
for religion."

While the majority did not feel that
a law helping parents transport their
children to religious schools violated
the Establishment Clause, they were
as zealous as the minority in their
strong and uncompromising support
for the principle of separation. Thus,
on behalf of the Court, Justice Black
concluded with these categorical
statements: "The First Amendment
has erected a wall between church
and state. That wall must be kept high
and impregnable. We could not
approve the slightest breach."

In sum, both the majority and the
dissenters seemed unequivocal in
their belief that the Establishment
Clause called for a strict separation of
church and state. Over the decades,
that consensus would erode. That ero-
sion began to appear in Lemon v.
Kurtzman, 403 U.S. 602, 612 (1971),
a landmark case in Establishment
Clause interpretation decided 25 years
after Everson.

Lemon: The Three-Part Test
In Lemon, Chief Justice Burger sum-
marized "the cumulative criteria
developed by the Court over many
years" in interpreting the Establish-
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merit Clause. This summary, known
as the three-part test for determining
whether a challenged government
policy or practice was constitutional,
stated: "First the statute must have a
secular legislative purpose; second, its
principal or primary effect must be
one thai neither advances nor inhibits
religion; finally, the statute must not
foster an excessive government entan-
glement with religion."

Lemon concerned Rhode Island
and Pennsylvania laws that provided
salary supplements and salary reim-
bursements paid to teachers in non-
public schools. Applying the
three-part test to the facts of the case,
the Court found that the laws
involved unconstitutional entangle-
ments between government and reli-
gion. However, in striking contrast to
the Justices in Everson, Chief Justice
Burger repeatedly confessed that the
purpose of the Establishment Clause
was far from clear. Thus, he wrote
that its meaning "is at best opaque"
and that "Candor compels acknowl-
edgment . . . that we can only dimly
perceive the lines of demarcation in
this extraordinarily sensitive area of
constitutional law " Again, in contrast
to the clarity of Everson's "high and
impregnable" wall of separation,
Burger wrote: " . . . the line of separa-
tion, far from being a 'wall,' is a
blurred, indistinct and variable barrier
depending on all the circumstances of
a particular relationship." Thus, in
Lemon, Justice Burger begins to
undermine the Court's previously
clear "separationist" approach to
Establishment Clause interpretation.

Despite the Justices' apparent dis-
comfort with Lemon, the Court con-
tinued to apply the three-part test in
most Establishment Clause disputes
and, as in Grand Rapids v. Ball, 473
U.S. 373 (1985), "in every case
involving the sensitive relationship
between government and religion in
the education of our children." How-
ever, the Justices continued to be
sharply divided in their application of
the Lemon criteria in the cases that
carne before them during the 1970s
and 1980s. During those decades, the
Court considered over 27 cases deal-
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ing with establishment of religion; the
Justices wrote almost 100 opinions,
and in only three of those cases was
the Court unanimous in its judgment
(Underwood 809).

Rehnquist: Attaching Lemon and
the Wall

After Lemon, several other Justices
joined Burger in expressing doubts or
concerns about the three-part test, but
there was little strong, direct attack
until 1985. Then, in a long dissent in
Wallace v. Jaffree, 472 U.S. 38, 109
(1985), Justice Rehnquist not only
attacked and repudiated the Lemon
test, but he also tried to demolish its
philosophical foundaticin, the wall of
separation. (The follgwing discussion
of Justice Rehnquist's views is taken
from Schimmel 11992]).

In Jaffree, the Supreme Court used
the Lemon test to hold an Alabama
silent prayer law unconstitutional
because it had no secular purpose and
was intended to advance religion. In
his detailed 22-page opinion, Justice
Rehnquist first noted that Lemon's
secular purpose part has been difficult
to apply because the Court has never
fully defined it or clearly stated how
the test is to operate. Furthermore,
wrote Rehnquist, Lemon's entangle-

merit part creates an "insoluble para-
dox" in school aid cases: courts "have
required aid to parochial schools to be
closely watched lest it be put to sec-
tarian use; yet this close supervision
itself will create an entanglement."

An additional problem with the
three-part test, according to Rehn-
coist, is that it has "caused this court
to fracture into unworkable plurality
opinions depending upon how each
of the three factors applies to a certain
state action." Thus, the Lemon test has
led to confusing and contradictory
rulings that have "produced only con-
sistent unpredictability." Justice
Rehnquist concluded that, if a consti-
tutional theory such as the three-part
test has no basis in history, "is diffi-
cult to apply, and yields unprincipled
results, I see little use in it."

A familiar judicial response to the
difficulties or inconsistencies in
applying a constitutional standard
such as the Lemon test is to modify or
reformulate it. This approach is illus-
trated by Justice O'Connor's sugges-
tion that the Lemon test be "refined"
to focus on the question of govern-
mental endorsement of religion.
Instead, Justice Rehnquist chose a
radical approacha complete rejec-
tion of the underlying principles that

p When Justice Rehnquist wrote his long dissent to
Wallace v. Jaffree, he presented a dozen pages filled

with historical quotations to support his argument about the original
meaning of the Establishment Clause. First, he discounted Jefferson's inter-
pretation (since he was in France at the time the First Amendment was
passed and ratified). Then he included quotations from James Madison,
George Washington, members of the First Congress, and leading 19th cen-
tury scholars to indicate that the clause simply "forbade establishment of a
national religion and forbade preference among religious sects." He
emphasized, however, that "it did not require government neutrality
between religion and irreligion, nor did it prohibit the Federal Government
from providing nondiscriminatory aid to religion."

Thus, Rehnquist concluded: "There is simply no historical foundation
for the proposition that the Framers intended to build a wall of separation"
between government and religion. In fact, wrote Rehnquist, "the wall of
separation 'between church and state' is a metaphor based on bad history, a
metaphor which has proved useless as a guide to judging. It should," he
urged, "be frankly and explicitly abandoned."

Rehnquist: Establishment Clause History
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support the three-part test. Thus, he
proposed overturning more than 40
years of Supreme Court precedent and
the well-established belief that the
separation of church and state is and
should be a basic constitutional value.

Justice Rehnquist acknowledged
that the Court- has repeatedly
embraced Jefferson's belief that the
Establishment Clause was intended to
erect a wall of separation between
church and state. However, Rehnquist
wrote:

It is impossible to build sound con-
stitutional doctrine upon a mistak-
en understanding of constitutional
history, but unfortunately the
Establishment Clause has been
expressly freighted with Jefferson's
misleading metaphor for nearly 40
years.
According to Rehnquist, the repeti-

tion of this misinterpretation by the
Supreme Court in a series of opinions
since 1947 "can give it no more
authority than it possesses as a matter
of fact; stare decisis may bind courts as
to matters of law, but it cannot bind
them as to matters of history."

Scalia: Satirizing the Conflict
When Justice Rehnquist wrote his dis-
senting opinion in Jaffrec, it received
relatively little publicity or comment.
In 1985, it was possible to dismiss his
views as the lonely, vociferous voice
of an Associate Justice at the far right
edge of the Court. But this was before
Rehnquist was appointed Chief Jus-
tice and before the appointments of
Justices Kennedy, Scalia, and Thomas,
who now support Rehnquist's criti-
cism of past Establishment Clause
decisions.

In fact, in recent years, Scalia has
replaced Rehnquist as the most stri-
dent and relentless critic of the Lemon
test. Thus, in Lamb's Chapel v. Center
Moriches Union Free School District,
113 S.Ct. 2141 (1993), Scalia satirized
a majority of the Justices for even
mentioning the Lemon test. He began
with this creative comment:

Like some ghoul in a late-night
horror movie that repeatedly sits
up in its grave and shuffles abroad,
after being repeatedly killed and

buried, Lemon stalks our Establish-
ment Clause jurisprudence once
again, frightening the little chil-
dren and school attorneys ...

Continuing his monster metaphor,
Scalia noted that "Over the years, no
fewer than five of the currently sitting
Justices have, in their own opinions,
personally driven pencils through the
creature's heart." Scalia also empha-
sized his agreement with the "long list
of constitutional scholars who have
criticized Lemon and bemoaned the
strange Establishment Clause geome-
try of crooked lines and wavering
shapes its intermittent use has pro-
duced." He then announced that,
henceforth, he "will decline to apply
Lemon," whether he agrees or dis-
agrees with the results of its use.

O'Connor and Kennedy:
Endorsement and Coercion Tests
In the aftermath of the ';ehnquist/
Scalia criticisms, two alternative
approaches to Establishment Clause
interpretation have emerged to com-
pete for judicial acceptance. The first
is Justice O'Connor's "refinement" of
Lemon, known as the "endorsement"
test. Government action endorsing
religion is invalid, she wrote, because
it "sends a message to nonadherents
that they arc outsiders, not full mem-
bers of the political community, and
an accompanying message to adher-
ents that they are insiders, favored
members of the political community"
(Lynch v. Donnelly, 465 U.S. 668, 687-
689 119841). O'Connor dropped
Lemon's excessive entanglement part
and rephrased its purpose and effect
tests. Thus, O'Connor's approach asks
two questions: first, "whether govern-
ment's purpose is to endorse religion"
and, second, "whether the statute
actually conveys a message of
endorsement." The goal of her
approach, wrote O'Connor, is "to
frame a principle for constitutional
adjudication that is not only ground-
ed in the history and language of the
First Amendment, but one that is also
capable of consistent application."

In explaining her test, Justice
O'Connor noted that it "does not pre-
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elude government from acknowledg-
ing religion"; however, it does prohib-
it government from endorsing
religion. The problem with such an
endorsement is that, "when the pow-
er, prestige, and financial support of
government tare] placed behind a
particular religious belief, the indirect
coercive pressure upon religious
minorities to conform to the prevail-
ing officially approved religion is
plain" (Engel v. Vitale, 37(1 U.S. 421,
431 11962]).

A second approach is Justice
Kennedy's "coercion" test. Its purpose
is to clarify the border between
accommodation (which he believes is
constitutional) and establishment
(which he agrees is not). Under his
test, there are two things the govern-
ment may not do: (1) "it may not
coerce anyone to support or partici-
pate in any religion or its exercise; (2)
it may not . . . give direct benefits to
religion in such a degree that it 'estab-
lishes a religion ... or tends to do so
(County of Allegheny v. American Civil
Liberties Union, 492 U.S. 573, 660
119891). These principles are related,
since it would be difficult "to establish
a religion without some measure of
more or less subtle coercion" in the
form of substantial economic help to
sustain a faith or "governmental
exhortation to religiosity that amounts
in fact to proselytizing."

Echoing the ideas of Rehnquist,
Kennedy wrote: "government policies
of accommodation, acknowledgment,
and support for religion are an accept-
ed part of our political and cultural
heritage." Furthermore, any test for
interpreting the Establishment Clause
that "would invalidate long-standing
traditions cannot be a proper reading
of that Clause." In contrast to Everson,
Kennedy wrote that, if the federal
courts were installed "as zealous
guardians of an absolute wall of sepa-
ration," this would not reflect govern-
ment neutrality, but government
disapproval of religion.

Weisman: Mixed Judicial
Approaches
Thus, at the beginning of the 1990s,
the Court was badly splintered over-
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the meaning of the Establishment
Clouse. Several "accommodationist'
Justices supported Justice Kennedy's
coercion test, which seemed to hold
that government accommodation or
support of religion was not unconsti-
tutional unless there was coercion or
proselytizing. However, other "separa-
tionist" judges continued to support
the Lemon or endorsement test. Then,
on November 6, 1991, the extraordi-
narily controversial case of Lee v.
Weisman, 112 S.Ct. 2649, 2682
(1992), was argued before the Court.

Weisman involved an invocation
and benediction at a Providence,
Rhode Island, public school gradua-
tion where attendance was voluntary
and the prayers by a rabbi were non-
deno !national and "so characteristi-
cally American, they could have come
from the pen of George Washington
or Abraham Lincoln." This case gave
the Court an opportunity to reject
Lemon and the wall of separation and
substitute the coercion test that
appeared to allow government to sup-
port religion. This seemed not only

r Establishment Clause Case
tr I Comes Before Supreme Court

On March 31, the Supreme Court heard arguments on the constitutionality
of a public school district established in 1989 to serve the needs of 220
special education students from the Satmar Hasidic village of Kiryas Joel
(KEER-yas JO -el), about 40 miles northwest of Manhattan. To a greater
extent than usual, most of the Justices seemed uncertain of the final out-
come. The Court is expected to rule on the case before recessing in July.

When the nearby public school district discontinued providing special
education teachers to the village's parochial school in 1985, the village
refused to allow its disabled children to enter nearby public schools, where
they had been previously ridiculed and harassed while attending. In 1989,
the New York legislature carved out the special one-building school dis-
trict from the existing district.

Last July, the New York Court of Appeals ruled that the special school
district amounted to a symbolic union of church and state and ordered it
dissolved. During the one-hour hearing before the Supreme Court in
March, Nathan Lewin, the school district's attorney, argued that the school
district is "wholly secular," serving only the disabled students' special
needs. New York State Assistant Attorney General Julie S. Mereson called it
a "neutral" answer to the needs of these children, who otherwise are enti-
tled to public school services.

The concerns of Justices O'Connor, Kennedy, and Souter that the dis-
trict may be in violation of the Constitution's Establishment Clause did not
seem eased. But Justice Scalia questioned whether religion is really part of
the casewhether the state is accommodating the students' cultural, not
religious, differences, such as their use of Yiddish, their distinctive dress,
and their "isolation from modernity." Jay Worona, counsel for the New
York State School Boards Association, argued that the Satmar's culture and
religious precepts can't be distinguished, and that the school district is "a
political constituency defined by religious lines."

Kiryas Joel was established in 1977 in Monroe, N.Y. The village has its
own government, and its 12,000 inhabitants speak and write mostly Yid-
dish, wear traditional garb and sidelocks, have no English-language publi-
cations, and watch no television. All the children who are not disabled
attend classes at the village parochial school, where boys and girls are
taught in separate facilities.
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possible but probable, since three of
the Justices deciding Weisman had
supported Kennedy's coercion test
and the Court's newest Justice,
Clarence Thomas, was a conservative
who also appeared to support the
accommodationist view.

But, on June 24, 1992, the Court
announced one of its most surprising
decisions of the year, voting 5-4 that
the graduation prayers violated the
Establishment Clause. Even more sur-
prising was that Justice Kennedy, who
had previously favored allowing tradi-
tional, noncoercive government sup-
port for religion, not only voted with
the majority but also wrote the opin-
ion of the Court. The case also pro-
duced three other opinions, by
Justices Scalia, Blackmun, and Souter,
that reflect the different approaches to
Establishment Clause interpretation
that vie for judicial support. The four
Weisman opinions are summarized
and analyzed for separate review on
pages 18-20 as reflecting the full
range of judicial approaches to the
Establishment Clause that have led to
the continuing controversy through-
out the country.

Weisman's Aftermath
Compliance
What emerges from the diverse opin-
ions in Weisman is a 4-4-1 split. Four
of the JusticesBlackmun, Souter,
O'Connor, and Stevensare separa-
tionists who support the neutrality
approach incorporated in the endorse-
ment test. Four other JusticesScalia,
Rehnquist, Thomas, and Whiteare
accommodationists who support the
coercion test. And Kennedy is in the
middle. He uses the same test as the
Scalia group but arrives at the oppo-
site outcome.

The Weisman decision has pro-
voked a variety of responses ranging
from willing compliance to patriotic
defiance. In many communities,
school officials were pleased with the
decision because they hoped the
Supreme Court ruling would finally
put an ern: to this emotional contro-
versy and enable them to focus on
basic education. In other communi-

(continued on page 20)
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w Wan= Opinion Summaries and Analysis

The four judicial approaches to Lee
v. Weisman summarized below
reflect the range of Establishment
Clause interpretations that have
led to continuing confusion and
controversy throughout the coun-
try. The summaries and analysis
that follow are taken from Schim-
mel (1992).

Opinions

Kennedy: Opinion of the Court
On behalf of the majority, Justice
Kennedy holds that it is unconsti-
tutional for public school officials
to be involved in graduation
prayers where students are pres-
sured to participate. According to
Kennedy, the coercion test pro-
hibits subtle and indirect social
and psychological pressure as well
as direct coercion.

Kennedy points out several
troubling aspects of government
involvement in the Providence
prayers. First, the principal decid-
ed that an invocation and benedic-
tion should be given. Kennedy
explains that, from a constitutional
perspective, the principal's deci-
sion "is as if a state statute decreed
that the prayers must occur." Sec-
ond, the principal chose the per-
son to give the prayers, and "the
potential for divisiveness" over
such a choice is apparent. Third,
the principal gave the rabbi non-
sectarian guidelines for his
prayers; thus, the principal uncon-
stitutionally controlled the content
of the prayers, which "is no part of
the business of government."
Admittedly, the principal tried to
make the prayers acceptable to
most people. The problem is that
no government official should pro-
duce any kind of prayer for the
graduation.

The Establishment Clause
against state involvement in reli-
gion is based on the lessons of his-

tory. One timeless lesson, writes
Kennedy, "as urgent in the modern
world as in the 1P'h Century," is
that "if citizens are subjected to
state-sponsored religious exercises,
the State disavows its own duty to
guard and respect" the diversity of
religious belief. This is especially
true in the public schools where
"prayer exercises ... carry a partic-
ular risk of indirect coercion."

Concerning the argument that
students are not coerced to attend
graduation, Kennedy concludes:

Law reaches past formalism.
And to say a teenage student has
a real choice not to attend her
high school graduation is for-
malistic in the extreme. . . .

Everyone knows that in our
society and in our culture high
school graduation is one of life's
most significant occasions.

Scalia: A Scathing Critique
In his dissenting opinion, Justice
Scalia attacks Justice Kennedy's
interpretation, reasoning, and con-
clusions. Prohibiting invocations
and benedictions, he writes, "lays
waste to a tradition that is as old as
public school graduation cere-
monies themselves" and is part of a
"long-standing American tradition
of nonsectarian prayer to God at
public celebrations." Scalia is
equally harsh in his criticism of the
Court's judicial approach. "As its
instrument of destruction, the bull-
dozer of its social engineering, the
Court invents a boundless, and
boundlessly manipulable, test of
psychological coercion." In a dis-
paraging comment about Ken-
nedy's apparent switch of judicial
positions, Scalia notes that the
majority opinion shows why the
Constitution "cannot possibly rest
upon the changeable philosophical
predilections of the Justices of this
Court, but must have deep founda-

tions in the historic practices of
our people."

Scalia then provides a history
lesson for his colleagues ("Since
the Court is so oblivious to our
history"), detailing the many ways
prayer has been a prominent part
of public events including presi-
dential inaugural addresses (from
Washington to Bush), the opening
of Congressional sessions and the
Supreme Court, and, of course,
public school graduations. He
mocks Kennedy's theory that grad-
uation prayers involve psychologi-
cal coercion as "psychology
practiced by amateurs," and Scalia
comments that, in using such a
theory, "the Court has gone
beyond the realm where judges
know what they are doing." Avoid-
ing the politeness and subtlety that
often characterizes judicial differ-
ences, Scalia dismisses the majori-
ty's reasoning as "ludicrous" and
"beyond the absurd."

In an unusual and disturbing
paragraph, Scalia observes that this
case "is only a jurisprudential dis-
aster and not a practical one." He
then expLins how public schools
can subvert the Court's opinion
and include graduation prayers by
making it clear "that anyone who
abstains from screaming in protest
does not necessarily participate in
the prayers." Following this sar-
castic statement, he advises poten-
tial evaders to announce that
"none is compelled to join" the
invocation or benediction "nor
will be assumed, by rising, to have
done so."

Finally, Scalia concludes with a
popular statement about the signif-
icance of public prayer: "To
deprive our society of that impor-
tant unifying mechanism, in order
to spare the nonbeliever what
seems to me the minimal inconve-
nience of standing or even sitting
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in respectful nonpanicipation, is as
senseless in policy as it is unsup-
ported by law."

Blackmun & Souter: A Judicial
Counteroffensive
The concurring opinions of Jus-
tices Blackmun and Souter are
clear and strong reaffirmations of
decades of judicial precedent pro-
hibiting government aid to reli-
gion. As Rehnquist and Scalia have
won increasing recognition of their
criticism of the Lemon test and the
wall of separation, so Blackmun
and Souter have led the effort to
rejuvenate and strengthen the prin-
ciple of government neutrality and
separation. They do not concede
that Rehnquist and Scalia have the
better argument based on history.
Instead, Blackmun and Souter
argue that history, tradition, and
precedent are on their side.

Thus, Blackmun's concurring
opinion emphasizes "one clear
understanding" that has emerged
from almost 50 years of Supreme
Court interpretation of the Estab-
lishment Clause: "Government
may neither promote nor affiliate
itself with any religious doctrine
or organization." Applying the
Lemon test to the facts of this case,
Blackmun concludes: "There can
be no doubt that the invocation of
God's blessing delivered at Nathan
Bishop Middle School is a reli-
gious activity" planned, super-
vised, and endorsed by school
officials that promotes religion in
violation of prior Establishment
Clause decisions.

Unlike Kennedy, Blackmun
argues that the Establishment
Clause requires more than an
absence of government coercion.
"It is not enough that the govern-
ment refrain from compelling reli-
gious practices," he writes, "it must
not engage in them either." Espe-

cially in the public schools, the
Establishment Clause prohibits
"attempting to convey a message"
that religion is favored.

Blackmun emphasizes that sepa-
ration of church and state protects
religion as well as government.
Attempts to aid religion, even
through subtle government pres-
sure, jeopardize freedom of con-
science and diminish "the right of
individuals to choose voluntarily
what to believe." He concludes that
"religion flourishes in greater puri-
ty without than with the aid of
government."

In justice Souter's long, scholar-
ly concurring opinion, he first
asks: can the government favor
nondenominational religion? His
answer is no. "Forty-five years
ago," explains Souter, "this Court
announced a basic principle of
constitutional law from which it
has not strayed: 'that the Establish-
ment Clause forbids aid to all reli-
gions. Reaffirming that principle,
Weisman "forbids state-sponsored
prayers in public school settings no
matter how nondenominational
the prayers may be."

Next, Souter examines Rehn-
quist's argument that the original
Framers of the Establishment
Clause did not prohibit the govern-
ment from providing nondiscrimi-
natory aid to religion. After a
detailed analysis of the history and
development of the Clause, Souter
notes that the evidence is mixed,
that neither the Framers nor our
presidents shared a common
understanding of the Establish-
ment Clause. Assessing the con-
flicting evidence, Souter concludes,
"history neither contradicts nor
warrants reconsideration of the set-
tled princirdts that the Establish-
ment Cla. :orbids support for
religion ii, ,,eneral no less than
support for one religion or some."

Finally, Souter distinguishes
graduation prayers to a captive
audience from official acknowledg-
ments of religion in public life
(such as presidential proclamations
or "In God We Trust" on coins),
which are "rarely noticed, ignored
without effort, conveyed over an
impersonal medium, and directed
at no one in particular." Souter
concludes: "when public school
officials . . . convey an endorse-
ment of religion to their students,
they strike near the core of the
Establishment Clause. However
'ceremonial' their message may he,
they are flatly unconstitutional."

Analysis

Interpretation Principles
Weisman illustrates three general
approaches to Establishment
Clause interpretation. Although
differing in emphasis, the concur-
ring opinions of Blackmun and
Souter reflect the "separationist"
approach that has largely domi-
nated the Court for 40 years. Both
Justices support the principle of
neutrality that prohibits state sup-
port of religion. This is funda-
mentally different from the
approach of the "accommodation-
ists" that is reflected in Scalia's
use of the "coercion" test, which
does not require neutrality and
allows noncoercive government
accommodation, encouragement,
and support for religion if it is
nondenominational.

Kennedy suggests a middle
ground. Although he also uses the
coercion test, he does so in a very
broad fashion that prohibits much
of the government support for reli-
gion that Scalia would allow. This
is because Kennedy prohibits indi-
rect and subtle psychological coer-
cion that forbids the state
"involvement" in graduation

(continued on next page)
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(continued from page 19)
prayers that Scalia's approach
permits.

Direction
Until Weisman, the Court's
change of direction seemed clear.
It began in 1985 with Rehn-
quist's dissenting opinion in
Wallace v. Jaffree, which includ-
ed a detailed critique of the
Lemon test and a call to abandon
Jefferson's wall of separation.
Then, in 1989, Kennedy articu-
lated his coercion test and was
joined in his opinion by White,
Scalia, and Rehnquist. When
Thomas was appointed to the
Court, it appeared that the
accommodationist block had a
majority of the votes needed to
overturn the separationist
approach. And it seemed as
though Weisman was the ideal
case to use, since there appeared
to be little judicial or popular
support for rejecting the rabbi's
"all-American" nondenomina-
tional graduation prayers. But, in
Weisman, the unexpected hap-
pened; Kennedy sided with the
separationists.

As a result, the momentum of
the accommodationists was halt-
ed, and the direction of the
Court in Establishment Clause
interpretation is no longer clear.
Will Kennedy continue to inter-
pret the coercion test so broadly
that he will become consistently
aligned with the separationists?
Will he become the "swing" vote
and develop a flexible, middle
position that will vary according

. to the specific facts of the case?
Will he return to the accommo-
dationist camp in out-of-school
Establishment Clause cases? Or
will the retirement of Justice
White (who voted with the
accommodationists) and the
appointment of Justice Ginsburg

(who appears to be a separa-
tionist) shift the Court back to a
solid separationist majority no
matter how Kennedy votes?
Only future Court opinions will
answer these questions.

History and Tradition
In Weisman, Scalia claims that
tradition is on his side, that his-
tory demonstrates that govern-

-nt-supported nondenomina-
tional public prayers have always
been a part of our tradition and
that the Court's opinion is "con-
spicuously bereft of any refer-
ence to history." However, the
other opinions also support their
views with historical claims and
references. Thus, Blackm.in's
opinion cites "the history of the
[Establishment) Clause," the
debates of the Framers of the
Clause, and Court decisions that
have interpreted that Clause
since 1890. And Souter's opinion
includes even more historical
documentation than that of
Scalia. Souter presents a detailed
analysis of Establishment Clause
cases dealing with state-
sponsored prayers, shows that
"no adequate historical case"
departs from his interpretation,
analyzes "the history of the
Clause's textual development"
since the debates in the First
Congress, and explains why "his-
tory" does not "warrant recon-
sideration of settled principle."

While Scalia relies on the his-
torical record of prayers in gov-
ernment ceremonies and
proclamations, Souter and Black-
mun rely more on the history of
Court interpretation of the
Establishment Clause and the
judicial tradition of following
precedent. While there is evi-
dence on both sides, Scalia is
wrong in suggesting that only his
position is supported by history.
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ties, administrators and board mem-
bers complied reluctantly. Although
they felt that graduation prayers were
a positive tradition, they agreed to end
such prayers because of legal advice, a
threat of suit, or their belief that they
should comply with the Court's ruling
even if they felt it was wrong.

Defiance
In contrast, there are some school
boards that have decided to directly
defy the decision because prayer was
something the board believed in,
because defiance seemed popular
(even patriotic), and because no one
in their community publicly com-
plained. In the central Michigan corn-
tnunity of Mt. Pleasant, this
popularity was reflected in a newspa-
per editorial that applauded the
school board's "gutsy stand to defy the
Supreme Court" and then concluded:

While we don't encourage disre-
spect or disobedience for the law,
it's encouraging to witness some
old-fashioned belief of "standing
up for what we believe in."

We'll bet there are a lot of peo-
ple here, and everywhere, who
want to hold on to some pioneering
traditions that carrie-1 this nation
through many genet, .ions... tradi-
tions that have been cycled out of
life by court rulings. (Editorial,
Morning Sun, 14 Febnully 1993)

The editorial felt no need to explain
why defying the Court was not
encouraging disobedience for the law.
Furthermore. by disobeying laws they
believe are wrong, school boards and
administrators are providing an unin-
tended but dangerous and powerful
message to students to do the same.

Evasion and Avoidance
There also are many communities that
are looking for legal ways to evade or
avoid the Weisman ruling and to con-
tinue offering graduation prayers
without appearing to directly violate
the law. This alternative has been
encouraged by a number of factors.
Firs, was Justice Scalia's dissenting
opinion. Thus, when a Wisconsin
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superintendent's plan to have a local
minister deliver an invocation at grad-
uation was challenged, he defended
himself legally by printing Scalia's
statement on the graduation pro-
gram's cover: "While all are asked to
rise for the invocation and benedic-
tion, none is compelled to join in
them, nor will be assumed by rising to
have done so" (Ruenzel 31).

Second was the ruling of a federal
appeals court in Jones v. Clear Creek
Independent School District, 977 F.2d
963 (5th Cir. 1992); cert. denied, 113
St. Ct. 2958 (1993), which found
graduation prayer constitutional
because it was initiated and led by
students, not school officials. In June
1993, the Supreme Court declined to
review Clear Creek, which, according
to accommodationists, means that
some kinds of graduation prayers are
permissible. This ruling has allowed
some communities to argue that tradi-
tional graduation prayers by local
ministers are okay if students rather
than administrators invite the clergy.

Frustration
Confusion over graduation prayers
was intensified by Pat Robertson's
conservative American Center for Law
and Justice (ACI-D,
which sent a bul-
letin to the nation's
15,000 public
schools last spring
claiming that prayer
at graduation and
other public school
events is constitu-
tional as long as it is
nondenominational
and student initiat-
ed. This confusion
has been com-
pounded by the
American Civil Lib-
erties Union's claim
that almost any
graduation prayer
that school officials
tacitly approve by
putting it in the pro-
gram is unconstitu-
tional. Therefore,
some administrators

feel at risk no matter what they do, so
they tend to do whatever the majority
of their cot (munity wishes. With
these legal ambiguities and conflicting
political pressures, it is not surprising
that many school boards are keeping
graduation prayer to please their con-
stituents and calling the ACLJ to pro-
vide legal protection.

Implications and Obwrvations for
Educators
The following observations are based
largely on a series of workshops and
interviews with teachers and adminis-
trators about the Court's interpreta-
tion of the Establishment Clause.

Majority Rule
In communities where overwhelming
majorities favor school prayer, many
voters can't understand why they
shouldn't be able to have them. As
one midwestern parent asked, "why
should a few people on the Supreme
Court be able to tell the rest of us
what to do?" (Ruenzel 32) These
questions challenge educators to do a
better job of explaining why the Bill of
Rights was designed to place certain
fundamental values beyond the reach
of the majority, how the tyranny of

the majority can be a danger to
democracy, and why it is important
for the courts to be able to protect the
basic rights of dissenting individuals
and unpopular minorities.

Degrees of Separation
There is an erroneous tendency to
think of those who believe in separa-
tion of church and state as sharing
one clear, absolutist view. However,
recent research indicates that many
teachers, administrators, and clergy
who say they believe in church/state
separation also say they favor gradua-
tion prayers. When asked about this
apparent inconsistency, they explain
that what they mean by separation is
prohibiting government funding of
churches or religious schools, pro-
moting religion in the public school
curriculum, or clergy using the gradu-
ation stage to preach sectarian ser-
mons. But this, they say, differs from
nonoffensiVe, nondenominational
invocations by different clergy each
year. Such prayers they see as part of
the American tradition of celebrating
public events such as inaugurations
and graduations. Although they
believe in separation, they explain
that they aren't "extremists" or "fanat-

"You hold the child until my lawyer gets hors . "

24
VOL. I8 NO.2 UPDATE ON LAW-RELATED EDUCATION 21



runes Change--Would You?

Here's some information to share with your students to
help them understand how governance where there is an
established religion can differ from governance where
there is separation of church and state. After sharing the
information, ask your students'to consider how the histo-

ry of the American colonists and the climate of their times might have influ-
enced the Framers of the Constitution to separate church and state by law.

During colonial times in America, church officials performed many of the
roles that government agencies do today. For example, churches operated
many schools, and a minister often held classes in his home. Most of the
students had to pay fees, however, so that most poor parents could not
send their children to school. Instead, they taught their children at home.
Besides learning skills that would help support their households, these
young colonists had lessons in religious beliefs and obedience.

Generally, all the colonists were deeply religious. In New England, stu-
dents who were able to attend school often used hornbooks to memorize
their lessons. These were boards with a piece of paper glued on and a thin
layer of horn overlaid. On the paper were the alphabet, numerals, and the
Lord's Prayer.

Many colonists came to America seeking religious freedom, including
Puritans, Quakers, Baptists, and Huguenots. Besides supervising education
in the colonies, the churches cared for the poor and kept public records
such as those for marriage and death. Meetings were held at churches,
which were used as community centers for courtship, socializing, and
sharing news. Church laws governed colonial activity, and the courts
enforced these laws. For example, one law was to observe the Sabbath by
not cooking, shaving, cutting hair, or making beds from Saturday after-
noon to sundown on Sunday.

For all their religious fervor, colonial groups were often intolerant of
other groups and would not allow them the freedom to follow their own
beliefs. In most colonies, voting and other rights were restricted to mem-
bers of a certain church group. In royal colonies like Georgia, for example,
citizens were expected to belong to the Anglican Church. Puritans in New
England denied citizenship to Quakers and others. Roman Catholics and
Jews could not vote in most colonies.

ics" in their beliefs and that it is no
more unreasonable to limit the con-
cept of separation than to limit free-
dom of speech or religion.

Religious Separationists
Just as there are separationists who
-favor graduation prayers, so there are
many who oppose school prayer for
religious reasons. Because the plain-
tiffs in some prominent prayer cases
were atheists, there is a tendency to
assume that the school prayer conflict
is between religious believers on one

side and atheists, agnostics, and antire-
ligious humanists on the other. It is
important for educators to correct this
false portrait and explain why many
religious people are separationists.

Historically, Rhode Island's Roger
Williams saw separation as a way to
protect the churches against state con-
trol and "worldly corruption." Today,
many share the view that what the
government promotes, the govern-
ment may control and that it is dan-
gerous to allow secular, political
authorities in schools or communities
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to influence and potentially politicize
and secularize religion. As Justice
Blackmun noted in Weisman, "reli-
gion flourishes in greater purity with-
out than with the aid of government."
Furthermore, some religious sociolo-
gists have found that Americans are
more religious than citizens of Euro-
pean countries, including those with
government-supported churches and
religious schools (see, for example,
Hatch 210-11). Some conclude that
the reason for the greater popularity
of religion in America is that, since
American churches cannot depend on
government support, they are more
responsive, relevant, and committed
to their members.

This was illustrated by events in a
small New England town. When a
threat of suit forced the local public
school to discontinue its traditional
graduation prayers, all of the town's
churches joined together to reinvigo-
rate the pregraduation baccalaureate
service that had attracted fewer stu-
dents and parents during recent years.
When I interviewed townspeople
about the graduation prayer decision,
they urged me to come to the bac-
calaureate service that had become a
popular "standing room only" com-
munity celebration. Thus, the bac-
calaureate was transformed from a
sparsely attended, little noticed event
to one of widespread pride and partic-
ipation because the government no
longer sponsored graduation prayers.

Misinterpreting Sepo ration
Some educators have misinterpreted
Supreme Court rulings to mean that
public schools should prohibit all reli-
gious ideas, books, and symbols. This
has led to students being Lold they
could not read their Bible on a school
bus and that they could not write reli-
gious messages on their valentine
cards. Because of this type of misun-
derstanding, it is important for stu-
dents, teachers, and administrators to
be reminded that the Establishment
Clause prohibits only school-spon-
sored religious activity, not private
prayer or the expression of a student's
personal religious views.

It is also important to point out

22 UPDATE ON LAW-RELATED EDUCATION VOL 18 NO 2



that the Supreme Court has carefully
distinguished between public schools'
teaching or promoting religion
(which is prohibited) and teaching
about religion (which is not). Thus, in
Abingtc v. Schempp, 374 U.S. 203
(1963), the Court noted that a per-
son's education may not be complete
"without a study of comparative reli-
gion or the history of religion and its
relationship to the advancement of
religion." Similarly, the Court wrote
that "the study of the Bible or of reli-
gion, where presented objectively as
part of a secular program of educa-
tion" would not violate the Establish-
ment Clause.

Judicial Inconsistency
Students and teachers often ask about
the inconsistent way the Establish-
ment Clause seems to be interpreted
by the courts; for example, allowing
invocations at presidential inaugura-
tions but not at high school gradua-
tions. While th .Supreme Court
sometimes has seemed inconsistent in
its Establishment Clause decisions,
the Court has always maintained a
higher wall of separation in cases
involving the public schools. This,
explained the Court, is because of the
central and delicate role of the public
schools in American life, because stu-
dents are compelled to attend, and
because they are at a formative and
impressionable age.

There is a danger that the constitu-
tional differences discussed here may
obscure the broad judicial and popu-
lar consensus that distinguishes the
United States from the many nations
that provide direct support to reli-
gious institutions, where a citizen's
national identity is tied to religion,
and where those who are members of
minority religions are considered sec-
ond-class citizens. Reasonable judges,
lawyers, and educators in America dif-
fer about how separate church and
state should be. Yet., almost everyone
agrees that there should be some, but
not total, separation. Thus, just as
ardent separationists agree that the
government should provide fire and
police protection for religious institu-
tions, so most accommodationists do
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not believe that public schools should
write sectarian prayers for their stu-
dents or that students should be
penalized for not praying.

Lessons in Constitutional Values
The issues surrounding school prayer
provide educators with an excellent
opportunity to teach students how to
approach controversial issues in a plu-
ralistic society. Rather than avoiding
controversy, our public schools can
serve as laboratories for teaching tol-
erance and for modeling how diverse
people can discuss their differences in
an atmosphere of mutual respect. The
goal of such discussions is not to seek
superficial or false agreement about
serious differences; rather, it is to help
students understand views with
which they disagree. In the relatively
protected classroom environment,
teachers can help students learn that
people can disagree with them with-
out being disagreeable, stupid, or sin-
ful and that most constitutional
controversies are not simply issues of
right against wrong, but of legitimate
values in conflict. If we fail to teach

Whftralft
Hatch, Nathan. rhe Democratiza-
tion of American Christianity.
New Haven, Conn.: Yale Univer-
sity Press, 1989.

Ruenzcl, David. "Soul Search-
ing." Teacher Magazine (Septem-
ber 1993).

Schimmel, David. "Education,
Religion and the Rehnquist
Court: Demolishing the Wall of
separation." Education Law
Reporter 56 (1989): 9-18.

. "Graduation Prayers Flunk
Coercion Test: An Analysis of
Lee v. Weisman." Education Law
Reporter 76 (1992): 913-29.

Underwood, Julie. "Establish-
ment of Religion in Primary and
Secondary Schools." Education
Law Reporter 55 (1989): 808-818.

26

religious tolerance in the classroom,
we will increase the name calling and
polarization that occurs when stu-
dents leave school, cluster with like-
minded family and friends, and hurl
escalating rhetoric at those with
whom they disagree.

Many people are upset about the
school prayer cases (and what they
see as "the expulsion of God from the
public schools") as symbolizing the
elimination of traditional values in the
curriculum and the substitution of
moral relativism. Thus, the challenge
for educators is to identify and teach
those basic American values about
which most opponen's and ropo-
nents of school prayer can agree. One
place to begin is with fundamental
constitutional values such as freedom
and tolerance embedded in the First
Amendment and justice and fairness
embedded in the Fourteenth Amend-
ment. It also might be appropriate to
consider how these values are rooted
and reinforced in both our biblical
and constitutional traditions.

Need for Thoughtful Curriculum
As we enter our third century under
the protection of the wall of separa-
tion, it is unclear whether that struc-
ture will continue to withstand the
forces that seek to destroy it. These
forces include the energy, commit-
ment, and intelligence of those who
sincerely believe that its destruction
will promote the common good. They
also include widespread ignorance,
distortion, and misunderstanding
about the purposes and effects of the
Supreme Court's Establishment Clause
decisions. Thus, a more thorough and
thoughtful curriculum about the wall
of separation is urgently needed. Such
a curriculum should explain the rea-
sons why majorities may not override
constitutional rights, the importance
of tolerance in our pluralistic democ-
racy, and the principles underlying the
Supreme Court's Establishment Clause
decisions. These lessons can reduce
the ignorance, confusion, and misun-
derstanding that continues to plague
our public debate about the delicate
relationship between church and state
in America.
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thing Strategy

The Establishment
Clause: Challenges
and Interpretations
RepluiliAlase

Background
This strategy is designed to translate
key concerns and issues of the Estab-
lishment Clause debate into a series
of learning opportunities for sec-
ondary students. The instructional
sequence will promote student delib-
eration and decision making about
whether the "wall of separation"
needs to be kept high or whether it
should be lowered to accommodate
certain forms of nondenominational
religion at civic occasions.

To learn about the wall of separa-
tion, students will (1) study the
Supreme Court's interpretations of the
Establishment Clause, (2) explore
why some Justices want to reconsider
the degree of separation between
church and state, and (3) make deci-
sions about the constitutionality of
clergy delivering prayers at public
school graduation ceremonies.

Objectives

Students successfully completing
these lessons will be able to:

specify how the Establishment
Clause is designed to protect free-
dom of religion
identify and explain how the cases
of Everson v. Board of Education of
the Township of Ewing (1947),
Lemon v. Kurtznian (1971), and
Wallace v. Jaffree (1985) contribut-

Stephen A. Rose is professor of educa-
tion at the University of Wisconsin
Oshkosh

ed to the Court's interpretation of
the Establishment Clause
apply past precedents concerning
the Establishment Clause to their
reasoning about 1992 Supreme
Court decision in L v. Weisman
examine and apply the arguments
of Justices Kennedy, Scalia, Black-
mun, and Souter in Lee v. Weisman
formulate reasoned views about the
Establishment Clause and apply
them to Jones v. Clear Creek Inde-
pendent School District (5th Cir.
1992)

Target Group: Secondary students

Tuna Needed: 2-4 class periods

Materials Needed
Teacher-prepared transparency:
"The First Amendment" (see 1 in
"Procedures" below)
Teacher-prepared handout, "Stu-
dent-led Graduation Prayer" (see 6
in "Procedures" below)
Student handouts 1-7

Procedures
1. Introducing the Issues

Prepare a transparency with the text
of the First Amendment to the Consti-
tution, or copy it onto the chalkboard
when indicated below.

The First Amendment
Congress shall make no law respect-
ing an establishment of religion, or
prohibiting the free exercise thereof;
or abridging the freedom of speech, or
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of the press; or the right of the people
peaceably to assemble, and to petition
the government for a redress of
grievances.

Open the class by asking whether a
clergy member should be permitted to
say prayers at a public school gradua-
tion ceremony. Have students share
and discuss their opinions. Then ask
whether it is constitutional to have
clergy deliver prayers at public school
graduation ceremonies.

Present the First Amendment to the
class. Underline the religion clauses.
Define and explain all relevant terms
and phrases. Then have students
share their initial views about whether
having clergy deliver prayers at public
school graduation ceremonies is con-
stitutional. Conclude by having stu-
dents write their initial opinions.

2. Establishing a Case History
Distribute Student Handout 1,
"Matrix of U.S. Supreme Court
Decisions," to the class. Through
lecture and discussion, address the
issues and precedents organized in
the matrix.

The matrix specifies some of the
key features of each case. Be sure to
explore the reasons for the unani-
mous and strong support for the
wall of separation in Everson. Then
explain why it was a landmark case,
how the wall of separation applied

Note: This strategy assumes that instructors
have read David Schimmel's article "From
Consensus to Con:ision: Should the Wall of
Separation Be Demolished or Rebuilt?" in
this edition, and that they have a working
knowledge of his analysis of constitutional
issues and precedents pertaining to this
debate. See the article for full citations to
cases used here and for further detail about
the information in Student Handout 1. In
addition to Schimmel's article, other infor-
mation sources for the student handouts
include Schimmel's -Graduation Prayers
Flunk Coercion Test: An Analysis of Lee v.
Weisman," which is sourced in his bibliog-
raphy; and the Supreme Court decision in
Lee v. Weisman (1992). In constructing the
handouts, much of the language the Justices
used was modified.



to the specific issues of the case,
and how the precedent set in the
case guided the Court for over two
decades of Establishment Clause
jurisprudence.
Next, introduce students to Lemon
v. Kurtzman and the three-part test
that was formulated in the majority
opinion. Offer hypothetical cases so
that students can apply the test.
Alternatively, have pairs of students
develop hypothetical cases and the -
apply the Lemon test. Be sure to
explain how this case marks the
beginning of the erosion of consen-
sus among Justices for the strong
wall of separation established in
Everson.
Explain to students that Justice
Rehnquist's bold dissent in Jaffrec
represents an interpretation of the
Establishment Clause that is very
different from the one originally
articulated in Everson. Also explain
that Justices O'Connor and
Kennedy have offered still other
interpretations of the Establishment
Clause.
Ask students to reconsider their
previous opinions regarding the
constitutionality of public school
graduation prayers in light of the
information you have presented.

3. Broadening Student Reasoning
Distribute Student Handout 2 and
have the students read it. Then
check their understanding of its
facts and arguments. For example,
what are Weisman's concerns? What
actions did the school take in
response to -. Weisman's
requests? Who decided to have an
invocation and benediction? Who
selected the clergy? Who gave
guidelines for the prayers? What
did the prayers say? What did
school officials argue? What were
the decisions and supporting argu-
ments of the federal, district and
appellate Courts?
Ask students, if they were Supreme
Court Justices, what would be their
decisions in this case and what rea-
sons would they offer for support?
Have students individually write
their initial decision, and tell them

that they will be sharing their ideas
with others.
Divide the class into "courts" of 4-5
students. Ask each court to develop
a decision complete with argu-
ments. A useful method to follow is
to have students: (1) identify and
analyze the facts of the case, (2)
determine the constitutional or
legal issues that arise out of the
case, (3) develop an argument that
incorporates the critical facts, cir-
cumstances, and issues, as well as
the court precedents, laws, and con-
stitutional interpretations that sup-
port their position.
Have the courts write their deci-
sions using a bulleted outline that
incorporates 1, 2, and 3 immediate-
ly above. If a court cannot agree
unanimously, majority and dissent-
ing opinions with arguments will
need to be written.
When the courts are finished, con-
duct a class discussion to bring out
various viewpoints about the case.
Specifically, each court should
share its decision(s) and supporting
arguments with the class, summa-
rizing them on the chalkboard.
Each court should be given time to
reevaluate its arguments in light of
the information that was presented
to the class. Any modifications
should be incorporated into the
court's written decision.

4. Acquiring New Information
This procedure is designed to have
students gain new information about
the judicial opinions in Lee v. Weis-
man, which are summarized in Stu-
dent Handouts 3-6 as "Justice A,"
"Justice B," "Justice C," and "Justice
D." At this point in the lesson, it is
unnecessary to identify the Justices.
However, for the teacher's informa-
tion, the opinions represented are
those of Justices Kennedy (A), Scalia
(B), Blackmun (C), and Souter (D).

Assign students in fours to
"expert" groups. As possible, make
sure that each group represents a
mixture of student ability and gen-
der. Assign each group to one of
the "opinion" handouts and give a
copy to each group member. Tell
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the groups that they are to become
experts on their Justice's opinion.
Distribute Student Handout 7,
"Expert Questions for the Justices,"
to each student. This handout con-
tains five questions about each Jus-
tice's opinion. At this time, expert
groups will answer only the ques-
tions telated to their assigned Jus-
tice. These questions will help each
group develop relative expertise on
the ideas and arguments of their
Justice's opinion. The questions will
also help guide students in teaching
others later in this lesson.
Have each expert group consider
and discuss all the questions per-
taining to their Justice's opinion.
Tell students to take notes on what
they determine are the answers, as
they will use these to teach others
their Justice's views. To prepare for
teaching, students may wish to
practice what they are going to say.
Once all groups have the appropri-
ate expertise on their assigned Jus-
tice, reassign students to new
groups so that there is one repre-
sentative from all the former
groups in each new group. Hence,
each new group will have four stu-
dents, each of whom is an expert
on a particular Justice's opinion.
The task is for the students in each
group to teach other members
about their Justice's opinion and
arguments in Weisman. At the end
of this activity, each group will be
knowledgeable about the Court's
main opinions.
Use Student Handout 7 to conduct
a class discussion where students
compare and contrast the four
opinions.

5. Revising Student Court Opinions
Have students reconvene into their
original "courts." Each court pos-
sesses a degree of depth about the
Supreme Court's interpretations of
the Establishment Clause and the
resulting arguments made in Weis-
man. This information should be
juxtaposed with the student courts'
initial decisions and arguments so
that a reexamination can be made

(continued on page 28)
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Student Handout 1: Matrix of U.S. Supreme Court Decisions

Implications/OtherJustice/Case Establishment Clause Viewpoint

Black delivered
majority opinion
Everson v.

Board of
Education
(1947)

All nine justices agreed with Thomas Jefferson that
"the clause against establishment of religion by law
was intended to erect a wall of separation between
church and state."

All the justices strongly supported the principle that
church and state should be separate. Twenty-four
years followed of virtual consensus that the
Establishment Clause called for strict separation
between church and state.

he first time the U.S. Supreme Court determined
what an establishment of religion was.

Burger
delivered
majority opinion
Lemon v.
Kurtzman
(1971)

Chief Justice Burger repeatedly said the meaning of
the Establishment Clause was not clear. It "is opaque"
and "we can only dimly perceive the lines of
demarcation ...

The three-part test was developed to determine
whether the Establishment Clause had been violated.
For a law or government policy or practice not to do
so: (1) It must not have a religious purpose; (2) Its
effect on religion must be neutrali.e., the law must
not advance or inhibit religion; (3) It must not foster
excessive government entanglement with religion.

In this case, the previous consensus began to
erode. The three-part test became known as the
Lemon test.

Rehnquist
offered strong
dissent
Wallace v.

Jaffree (1985)

Justice Rehnquist raised three important issues with
regard to the Lemon test: (1) The secular purpose
part is difficult to apply because how the test was to
operate had never been clearly stated or defined; (2)
The entanglement part requires for state financial aid
to parochial schools to be closely supervised, which
in effect creates government entanglement with
religion; (3) The Lemon test has led the Court to make
confusing and contradictory rulings about the
Establishment Clause.

Rehnquist believes that the Court has misinterpreted
the meaning of many historical events, all of which
pertain to the Framers' concept of the Establishment
Clause. He rejects the Lemon test in its entirety. If a
majority of the Court eventually agrees with him, it
would represent a complete rejection of the
underlying principles of the test and over 40 years of
Court precedent of separation of church and state as
a basic constitutional value.

The growing Court division was expressed in
Rehnquist's strong dissent, which was a full-blown
attack on the foundations of the Lemon test.

O'Connor
Lynch v.
Donnelly
(1984); Wallace
v. Jaffree
(1985)

Justice O'Connor wants to refine the Lemon test with
the endorsement test, which would focus on whether
government actions endorse religion. She would
replace the Lemon testa "excessive entanglement"
part with what she calls the purpose and effects test,
which would ask two questions: (1) Is the purpose of
the government statute or practice to endorse
religion? (2) Does the statute convey a message of
endorsement?

According to O'Connor, the endorsement test does
not preclude government acknowledgment of
religion, but it does prohibit government
endorsement of religion. She maintains that, if the
endorsement test is grounded in history and the
language of the First Amendment, it could be
consistently applied.

Government endorsement of religion sends the
message to nonbelievers that they are outsiders, not
full members of the political community.
Endorsement sends the accompanying message to
believers that they are insiders. When government
endorses a particular religion or denomination, it
places indirect coercive pressure on religious
minorities to conform to government- endorsed
religion.

Kennedy

County of
Allegheny v.
American Civil
Liberties Union
(1989)

Kennedy proposes a coercion test. Its purpose is to
clarify the border between what is government
accommodation of religion and establishment of
religion. Under this test, government may not: (1)
coerce anyone to support or participate in any religion
or its exercise; (2) give direct benrr to religion in
such a degree as to establish relit',,,., a tend to do so.

Accommodation of religion is constitutional, but
establishment of religion clearly is unconstitutional.
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Student Handout 2: Lee v. Weisman

In June 1909, Robert E. Lee, Principal
of Nathan Bishop Middle School in
Providence, Rhode Island, invited
Rabbi Leslie Gutterman to deliver the
invocation and benediction at the
graduation ceremony to be held that
month. This action was consistent
with the school board policy permit-
ting principals to invite members of
the clergy to give invocations and
benedictions at middle and high
school graduation ceremonies. As
with all clergy, Rabbi Gutterman was
provided with a pamphlet entitled
"Guidelines for Civic Occasions,"
which contains recommendations for
prayers at nonreligious civic cere-
monies. The prayer delivered at the
invocation and benediction began
with God, made numerous references
to God, and ended with amen.

Daniel Weisman, the father of
soon-to-be graduate Deborah, object-
ed to the invocation and benediction.
He believed he had good reason to be
concerned. Three years before, when
he had attended his older daughter's
graduation from the same school, a
Baptist minister had presided over the
invocation and benediction. The min-
ister had enthusiastically led the audi-
ence in prayers and ended the
program by having the audience
stand in a moment of silence to give
thanks to Jesus Christ. Weisman, who
was Jewish, had felt terribly uncom-
fortable and thought it was inappro-
priate for a public school to sponsor
such a prayer.

Afterward, Weisman wrote a letter
of complaint to school officials, but
he received no response. When it
came time for Deborah to graduate,
he decided to renew his complaint.
After a series of letters and calls, and a
meeting with Principal Lee, Weisman
was told that, since a rabbi would be
giving the invocation and benediction
at the ceremony, Weisman should not
be disturbed.

Believing that the school was vio-
lating the First Amendment, Weis-
man filed a motion for a temporary
restraining order in U.S. District
Court four days before the graduation
ceremony. Specifically, he thought

the school was sponsoring religion
and that it was violating the separa-
tion of church and state because it
was funded by public taxes and sup-
ported by state and local laws.
Because of the short time left until the
ceremony, the temporary restraining
order was denied. The graduation
program at Nathan Bishop Middle
School took place, and Rabbi Gutter-
man delivered these prayers:

INVOCATION
God of the Free, Hope of the Brave:

For the legacy of America where
diversity is celebrated and the rights
of minorities are protected, we thank
You. May these young men and wom-
en grow up to guard it.

For the liberty of America, we
thank You. May these new graduates
grow up to guard it.

For the political process of Ameri-
ca, in which all its citizens may par-
ticipate, for its court system where all
may seek justice, we thank You. May
those we honor this morning always
turn to it in trust.

For the destiny of America we
thank You. May the graduates of
Nathan Bishop Middle School so live
that they might help to share it.

May our aspirations for our corup .
try and for these young people, who
are our hope for the future, be richly
fulfilled.

Amen.

BENEDICTION
O God, we are grateful to You for
having endowed us with the capacity
for learning which we have celebrated
on this joyous commencement.

Happy families give thanks for see-
ing their children achieve an impor-
tant milestone. Send Your blessings
upon the teachers and administrators
who helped prepare them.

The graduates now need strength
and guidance for the future; help
them to understand that we are not
complete with academic knowledge
alone. We must each strive to fulfill
what You require of us all: To do just-
ly, to love mercy, to walk humbly.

We give thanks to You, Lord, for
keeping us alive, sustaining us and
allowing us to reach this special, hap-
py ocer ;ion.

Ame

One month later, Weisman sought a
permanent injunction against prayer
at all school district graduations. In
court, school officials maintained (1)
that the rabbi's message, rather than
being a prayer, was inspirational and
appropriate for the solemn and
important event; (2) that, for a prayer
to violate the Establishment Clause,
students would have to be coerced
into praying; (3) that attendance at
graduation ceremonies is voluntary
and participants at the graduation
could choose not to be there if they
found prayer offensive; and (4) that
prayers at civic occasions have a long
history of acceptance in our country.
Chaplains regularly say a prayer at
the opening of state legislative ses-
sions; in speeches before the nation,
Presidents ask God for guidance; and
even federal courts open with "God
save the United States and tits Hon-
orable Court."

The U.S. District Court for Rhode
Island granted the injunction. The
court believed that reference to a
deity constituted prayer at a public
school graduation ceremony and thus
was unconstitutional, as it violated
the separation of church and state.

The U.S. Court of Appeals found
that the graduation invocation and
benediction had to meet three condi-
tions to be ruled constitutional: (1)
They must not have a religious pur-
pose; (2) They must not advance or
inhibit religion; and (3) They must
not foster excessive government
entanglement with religion.

The appeals court supported the
district court ruling that the invoca-
tion and benediction were by nature
religious and that they were prayers in
that they invoked God over the pro-
ceedings and blessed them. The court
ruled that the Providence schools in
effect advanced religion in general by
authorizing an appeal to a deity at a
public graduation ceremony.
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of the initial supporting facts, rele-
vant constitutional and legal issues,
and precedents.
Have the courts write their deci-
sions and deliver them to the class.
Then identify which Justices' opin-
ions are represented in the Student
Handouts 3-6. Conduct a class dis-
cussion that compares the courts'
decisions and arguments with those
of the Supreme Court. Conclude by
asking students what the implica-
tions of these opinions are for a
continued wall of separation in gen-
eral. And, specifically, how does
this constitutional issue apply to
prayer at public school graduation
ceremonies?

6. Applying Supreme Com t
Precedents
Use the graduation prayer case below
(1) to evaluate your students' knowl-
edge about the Establishment Clause
and recent Supreme Court precedents
about prayer at public school gradua-
tions and (2) to develop their logical
reasoning abilities associated with
applying knowledge to a new situa-
tion. Information for the case has
been drawn from Jones v. Clear Creek
Independent School District.

Distribute and have students read
copies of the case. Then ask, is it con-
stitutional for students to follow a
school board policy that allows them
to elect to have a graduation benedic-
tion and invocation?

Student-led Graduation Prayer

The Board of Education of Clear
Creek Independent School Dis-
trict adopted a resolution per-
mitting high school seniors to
include a student-written and
-led invocation and benediction
at their graduation ceremony, if
the majority of the senior class
so votes. In the event students
vote to have an invocation, it
shall be nonsectarian and non-
proselytizing and conducted by
a student volunteer.

Student Handout 3: Justice A

The question before this Court is,
can members of the clergy offer
prayers as part of official public
school graduation ceremonies and be
consistent with the religion clauses
of the First Amendment?

Public school officials are agents of
the state. Specifically, Principal Lee
decided that an invocation and bene-
diction should be given, chose the
clergyperson who delivered the
prayers (Rabbi Gutterman), and con-
trolled and directed the content of
the prayers by giving the rabbi guide-
lines for nonsectarian prayers. This
conflicts with a cornerstone principle
of the Establishment Clause that it is
not part of the business of the gov-
ernment to compose prayers for any
group of people.

The First Amendment's religious
clauses mean that religious beliefs
are too precious to be controlled by
the state. By design, the Constitution
leaves the business of preserving and
transmitting religious beliefs to pri-
vate individuals and not the govern-
ment. Religion is to be protected
from government interference. A les-
son from history teaches us that, if
citizens are subjected to state-spon-
sored religious exercises, the state
disavows its own duty to guard and
respect the diversity of religious
beliefs. Considering the case before
us, this lesson is particularly rele-
vant. When these principles are
applied to the present case, we find
that prayer exercises in elementary
and secondary schools carry a partic-
ular risk of indirect coercion from
peers, teachers, and long-held com-
munity beliefs and traditions.

The Constitution guarantees that
government may not coerce anyone
to support or participate in religion or
its exercise. In this case, the school's
sponsorship and supervision of the
graduation places public as well as
peer pressure to stand during the
invocation and benediction, and this
may violate what a student believes,
particularly if the person is of a differ-
ent religion or a nonbeliever. This
constitutes indirect and subtle pres-
sure on students to participate. While
the pressures may be indirect, their
effects are still coercive, and this is

prohibited by the Establishment
Clause. The freedom of conscience of
students needs to be protected from
peer, school, and other pressures
(coercion) that arise from this cere-
monial occasion to participate in
school-sponsored prayer exercises.

The petitioners have placed several
arguments before the Court that I
reject. First, some say that nonsectar-
ian prayer at public ceremonies
should be part of this country's civic
religion and should be tolerated
where sectarian prayers are not. This
conflicts with the central meaning of
the religious clauses of the First
Amendment. The idea that govern-
ment may establish a civic religion
that is nonsectarian as a means of
avoiding the establishment of reli-
gion is itself a contradiction, and this
is not acceptable.

Second is the argument that prayer
is like free speech, where all views
can be heard by the individual.
Therefore, religious dissenters
should tolerate prayers at graduation
just as public school students must
learn to tolerate ideas that they dis-
agree with in the classroom. This line
of reasoning overlooks fundamental
but different ways the First Amend-
ment protects both speech and reli-
gion. Speech is protected by allowing
its full expression and government
participation; religion, by disallowing
government intervention.

Third, some argue that the gradua-
tion exercises are voluntary, so that
students who do not want to pray or
who are offended by prayer do not
have to attend. Hence, no coercion.
This argument lacks all persua on
because law reaches past formalism.
And to say a teenage student has a
real choice not to attend her/his high
school graduation is formalistic in the
extreme. Everybody knows that in
our society and in our culture high
school graduation is one of life's most
significant occasions. Attendance
may not officially be required, but are
students really free to be absent from
their graduation? Absence from such
an event amounts to giving up the
intangible benefits which have moti-
vated the student through youth and
all her/his high school years.
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Student Handout 4: Justice B

The Establishment Clause must be construed in light of
the government policies of accommodation, acknowl-
edgment, and support of religion that are an accepted
part of our political and cultural heritage. Any interpre-
tation of the Establishment Clause that would invali-
date long-standing traditions cannot be a proper
interpretation of the Clause.

I find it dangerous to interpret the Constitution on
philosophical grounds because these views change over
time and they cannot possibly give us an accurate view
of what was intended by the Framers. This can only be
revealed through the historic practices of our people.
The history and tradition of our nation have numerous
examples of public ceremonies featuring prayer of
thanksgiving and petition. From our nation's origin,
prayer has been a part of governmental ceremonies and
actions. For example:

The Declaration of Independence, the document
marking our birth as a separate people, "appealed to
the Supreme Judge of the world . . . and vowed "a
firm reliance on the protection of divine providence."
George Washington swore his oath of office on a
Bible and made prayer a part of his first official act as
president: "it would be . . . improper to omit in this
first official act my fervent supplications to that
Almighty Being who rules the universe, who presides
in the councils of nations ...
Thomas Jefferson's prayer in his first inaugural
address asked for guidance from "that Infinite Power
which rules the destinies of the universe, our council
to what is best ...
James Madison, in his first inaugural address,
placed his confidence "in the guardianship of the
Almighty Being whose power regulates the destiny
of nations . . .

The tradition of prayer at presidential inaugurations
has continued to the present.

Two other branches of Government have a long-
established practice of prayer at public events:

The day after the First Amendment was proposed,
Congress urged President Washington to proclaim a
day of thanksgiving and prayer "to almighty God."
Congressional sessions have opened with a chaplain's
prayer ever since the First Congress.
The Supreme Court opens its own sessions with the
invocation "God save the United States and this Hon-
orable Court": it has done so since John Marshall's
days.
Just as historic practices and understandings are the

keys to interpreting the Establishment Clause, they play
a key role in the case before us. The graduation cere-
monies in Providence Public Schools that have invoca-
tions and benedictions are part of a long-standing
American tradition of nonsectarian prayer to God at

public celebrations. I believe prohibiting invocations
and benedictions at public secondary school promotion
and graduation exercises lays waste to a tradition that is
as old as graduation ceremonies themselves. The first
such ceremony took place in Connecticut in July 1868.

I reject the argument that students were coerced to
participate in prayer by peer pressure and the social
importance of the occasion. Certainly students who
graduate from high school are of an age where they may
assert their free will to sit and not participate in prayer
while others stand and pray. That the record of this
case has not shown that students were prevented from
exercising their free will not to pray further weakens
the argument that students were coerced to participate
in prayer.

Even if all of this resulted in some form of psycholog-
ical coercion, from a constitutional perspective it has no
weight. Peer pressure coercion was not the kind of
coercion the Establishment Clause was intended to pro-
hibit. Rather, the Clause prohibits coercion brought
about by state churches, financial support for churches
by law, and threat of penalty for not attending by law.
This Clause also prohibits state endorsement of sectari-
an religions.

Some have characterized the school official's actions
as directing a formal religious exercise, and directing
and controlling the content of Rabbi Gutterman's
prayers. Nothing in the record remotely suggests that
school officials ever drafted, edited, screened, or cen-
sored graduation prayers, or that Rabbi Gutterman was
ever the mouthpiece of school officials. Rather, all the
record shows is that Principal Lee, like other principals
in Providence Public Schools, exercised his authority to
invite a member of the clergy to deliver an invocation
and benediction at graduation ceremonies, offered
advice that the prayer should be nonsectarian, and gave
the clergyperson a pamphlet from the National Confer-
ence of Christians and Jews that gave advice on prayers
appropriate for civic occasions.

While this case brings many constitutional issues to
the Court, practically speaking, public schools will be
able to give invocations and benedictions next June as
they have for a century and a half so long as school
authorities make clear that anyone who abstains from
screaming in protest does not necessarily participate in
the prayers. All that is needed is an announcement at
the beginning of the graduation program, that while all
arc asked to rise for the invocation and benediction,
none is compelled to join in Jim, nor will be assumed,
by rising, to have done so.

Public prayer is important to religious people of all
faiths. To deprive our society of this unifying mecha-
nism in order to spare a nonbeliever what is a minimal
inconvenience of standing or sitting in respectful non-
participation, is as senseless in policy as it is in law.
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Student Handout 5: Justice C

One clear understanding has emerged from
almost 50 years of Supreme Court interpreta-
tion of the Establishment Clause: Government
may neither promote nor affiliate itself with
any religious doctrine or organization.

Recent decisions of this Court have con-
cluded: neither a state nor the federal govern-
ment may pass laws that aid one reigion or
aid all religions. The First Amendment forbids
the use of the power or the prestige of govern-
ment to control, support or influence religious
beliefs and practices

In every case involving religious activities
and public schools, this Court has applied the
Lemon test. Application of this test to the facts
of this case are straightforward. There can be
not doubt that the "invocation of God's bless-
ings delivered at Nathan Bishop Middle
School" is a religious activity. The nature of
prayer has always been religious. The ques-
tion is whether the government has placed its
official stamp of approval on the prayer. The
facts of the case indicate government
approval. The school officials (government)
composed the official prayers, selected a
member of the clergy to deliver the prayers,
had the prayers delivered at a public school
event that was planned, supervised and given
by school officials.

The Establishment Clause requires more
than just the absence of coercion. It is not
enough that the government does not compel
people to practice religion; government must
not engage in religious practices itself. In the
present case, government (the public school)
is attempting to convey a message that a reli-
gion or religious belief is favored or preferred.
When government endorses a religion, it
sends a message to nonbelievers that they are
outsiders and not full members of the political
community. Our government cannot be
premised on the belief that all persons are cre-
ated equal when it asserts God prefers some
over others.

The separation of church and state protects
religion as well as government. Religious free-
dom cannot exist without a free democratic
government, and such a government cannot
continue when there is a fusion of religion and
political regime. Religious freedom cannot
thrive in the abse,ice of a vibrant religious
community, and this community cannot pros-
per and grow when government endorses one
religion over another. Therefore, this Court
has prohibited government endorsement of
religion whether or not citizens were coerced
to conform.

Student Handout 6: Justice D

Forty-five years ago, this Court announced a basic principle of
constitutional law from which it has not strayedthe Establish-
ment Clause forbids government practices that aid all religions.
Reaffirming that principle in this case forbids state-sponsored
prayers in public school settings no matter how denominational-
ly neutral the prayers may he.

Some have challenged this precedent by reading the Establish-
ment Clause to permit government promotion of religion so long
as the government does not prefer one religion or denomination
over another. They assert that the original understanding of the
Framers of the Establishment Clause did not require government
neutrality between religion and irreligion, nor did it prohibit the
government from providing nondiscriminatory aid to religion.
While there may be some evidence to support this position, a
more powerful and overwhelming argument against it lies in the
analysis of the many drafts of the religion clauses in the First
Amendment which indicate that the Framers of the Establish-
ment Clause intended to prohibit nonpreferential as well as pref-
erential aid to religion.

While many of the early presidents offered inaugural and
Thanksgiving Day addresses, they were not always consistent
about religion. For example, Thomas Jefferson offered prayers at
his inaugural addresses but refused to issue Thanksgiving procla-
mations of any kind because he thought they violated the reli-
gion clauses of the First Amendment. President Madison was
inconsistent: sometimes he called for Thanksgiving Day prayers
but later doubted their constitutionality. My reading of history,
then, suggests that history neither contradicts nor supports
reconsideration of whether the Establishment Clause forbids
government support of any one or all types of religion.

It is further argued by those who want governmer.: to accom-
modate religion that government should be able to support non-
denominational religion. I find this idea to be highly problematic,
as government would have to investigate which religious prac-
tices would be permissible and which practices would not. To
determine these would engage the Court in comparative theolo-
gy, a practice that would entangle government with religion.

Accommodation does not mean that government may sponsor
prayers. It is only appropriate when government lifts a law or
practice that has served as a barrier or burden to the free exercise
of religion. This type of accommodation was provided when the
Court freed Amish children from some of the compulsory educa-
tion laws.

It has been argued that government may sponsor religious
belief as long as it does not coerce support for religion or partici-
pation in religious exercises. I believe that this approach to coer-
cion would require us to abandon our settled law. Numerous
court decisions, for years, have declared unconstitutional many
noncoercive state laws and practices that convey the message of
religious endorsement. Under the coercion test, it is unconstitu-
tional for public school officials to be involved with prayers
where students are induced to participate through public or peer
pressure.

When public school officials convey that they endorse religion
to their students, they strike near the core of the Establishment
Clause. No matter how ceremonial their message may be, they
are flatly unconstitutional.
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Student Handout 7: Expert Questions for the Justices

Justice A

1. What is the Justice's opinion about the relationship between government and religion? Why is it important to
protect religion from government, and government from religion?

2. What does the Justice say about coercion and students' freedom of choice to attend and participate in graduation
exercises that have invocations and benedictions?

3. What differences does the Justice note between freedom of religion and freedom of speech in civic ceremonies
like high school graduations?

4. What does the Justice think about nonsectarian prayers being offered at civic and public ceremonies like
graduations?

5. What arguments before the Court does the Justice reject? Why?

Justice B

1. What is the Justice's opinion about the relationship between government and religion? May government
accommodate and acknowledge religion?

2. What is the Justice's viewpoint about the relationship of long-standing American traditions and an accurate
interpretation of the Establishment Clause?

3. According to the Justice, are invocations and benedictions at public high school graduation ceremonies
inconsistent with what was intended by the Establishment Clause?

4. What is the Justice's viewpoint regarding coercion? According the Justice, were students coerced to engage in
. prayer at the graduation ceremony?

5. What advice does the Justice offer school officials who want to hold future graduation ceremonies with
invocations and benedictions?

Justice C

1. According to the Justice, what is the clear understanding that has emerged from over 50 years of U.S. Supreme
Court interpretations of the Establishment Clause?

2. What is the Justice's viewpoint about the results of the application of the Lemon test in this case? Did the
government place its stamp of approval on prayer?

3. What types of coercion does the Justice view as prohibited by the Establishment Clause? Was coercion a factor in
the present case?

4. According to the Justice, how does the separation of church and state protect both religion and government?

5. What does the Justice say about the relationship between a free democratic society and religious freedom?

Justice D

I. What is the Justice's viewpoint on the relationship between government and religion? on government
accommodation of religion?

2. According to the Justice, may government promote religion if it doesn't discriminate among religions, or must
government always be neutral in religious matters?

3. What does the Justice say about the role of traditional American practices that give meaning to the Establishment
Clause?

4. What arguments does the Justice reject? Why?

5. According to the Justice, were students coerced into participating in high school graduation prayer in this case?
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'14)-W-A1,0 v. 30

As narrated by
Margaret Bush Wilson
Chair of the American Bar

Association Special
Committee on Youth

education for Citizenship

A Pictorial History of Pu

In May 1954, when the U.S. Supreme Court handed down its
momentous decision to desegregate public schools in Brown v.
Board of Education of Topeka, Margaret Bush Wilson was a young
attorney and mother living at her parents' home in St. Louis with
her husband and four-year-old son. No one knew that she was to
become nine-term Board Chair of the National Association for the
Advancement of Colored People (NAACP), nor that the Supreme
Court was about to strike down Plessy v. Ferguson, the 1896 Court
decision which held that the doctrine of "separate but equal" in
public facilities/was constitutional. Now, to commemorate the 40th
anniversary of that historic milestone in this nation's quest to live
up to its creed, Mrs. Wilson shares with us her perspectives on the
case, as a "private" and a "public" citizen who has devoted her pro-
fessional life to the advancement of equality in our nation.

In talking about Brown v. Board of Education of Topeka, it's helpful first to look
at the civil rights climate in 1954 and the years immediately before the case
was decided. During World War II, nearly 1 million black Americans had
served in the U.S. armed forces, mostly in segregated units. Many had served

with honor. Benjamin 0. Davis had become the first black brigadier general in
the U.S. Army. Desegregation of the armed forces had begun on a trial basis, and
it became permanent in 1948. Just prior to that, in 1947, Jackie Robinson of the
Brooklyn Dodgers had become the first black major league baseball player, help-
ing to break down racial barriers in sports.

Dwight D. Eisenhower was president. Harry S Truman had just stepped down
after having been elected in 1948, to the astonishment of everybody but the peo-
ple who had voted for him. That's an interesting story because Harry Truman
was reelected, in great part, because of the black vote. President Truman was
from Missouri, where I lived. Some very significant things happened in 1948 that
reflected President Truman's sensitivity to the issues involving Brown.

Even though discrimination prevented many blacks from getting work back in
those days, interestingly enough, the major problem that many African Ameri-
cans faced was housing, not unemployment.

By the early forties, during World War 11, African Americans had begun to
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is School Desegregation

improve themselves economically and
educationally. More and more were
registering to vote, and about a million
Southern African Americans had
moved to the North seeking defense-
related jobs in industrial cities. In
major urban areas where there were
substantial numbers of black people,
however, property way covered by
restrictive covenants, which were indi-
vidual property owner agreements that
the owner would not sell, rent, or lease
the property to people on lists that
included African Americans, Jews, and
other racial and ethnic minorities.
These covenants were written and
recorded, and they ran with the land.
Anybody who bought the property after
the covenant had been recorded was

'subject to the agreement.
African Americans were hard

pressed for decent places to live, and
there was a strong effort by the NAACP
to break these covenants. Since 1927, the Supreme
Court's position had been that it would not deal with pri-
vate agreements between individuals.

The effect was a very, very unhappy situation all
around the country, particularly in the black communi-
ties in Detroit, St. Louis, Washington, D C , and other
places where these covenants were really hemming peo-
ple in. Those of us who were trying to get our people
decent housing were very frustrated, and that's where
this whole thing began to boil. As the NAACP tried to
figure out what to do, it continued to file suits In some
cases it won, and in others it lost. Finally, in 1946, a suit
was filed in St. Louis against the J. D. Shelleys, a black
family who had bought their home without being aware
of the restrictive covenant on the property The Shelleys
won their suit before a lower court, and everybody
thought that was the end of it. But the people who had
sued them appealed to the Missouri Supreme Court,
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Harry S Truman with Sen. Tom Hennings, 1950 (top); "Separate-
but-equarlacilities (middle, bottom).

which overruled the lower court and ordered the Shelleys
to move. That's when local people raised their voices,
including James T. Bush, Sr., my father, who was the real
estate broker instrumental in getting the Shelleys their
house. They decided to organize and take the case to the
Supreme Court.

But, before that case was over, something unprece-
dented happened. For the first time in anyone's memory,
the U.S. government entered as a friend of the court, on
the side of the Shelleys: the first civil rights case involving
private citizens, I think, where the government had ever
done so. There's a very interesting story about why the
government did this, and I have my own theory. Missouri
had a dynamic senator named Tom Hennings. He and the
president were very close. Hennings was also very close
to some leaders in the black community in those years,
who I am sure briefed him on this case and urged him to
persuade the president to support it. I think this combi-
nation of factors ended up with the solicitor general's fil-
ing the court amicus brief on behalf of the government,
in support of outlawing racially restrictive covenants.

Once the case had been heard, we knew that a deci-
sion was coming. But we had no idea what it was going to
be. The problem was that only six, not nine, Justices had
appeared to hear the case. The other three had recused
and excused themselves. That meant that the NAACP
needed five of the remaining six votes, or we lost. It was
high drama. The lawyers scrambled to get profiles on the
six remaining Justices to see how to craft their argu-
ments. The fact that those three Justices had stepped
aside just blew us away. There was no way of knowing
how many votes we could get out of the Courtno way
of getting any reading. And there wasn't any television
no news coverage of the type we're accustomed to now.
F..,1 we had was the radio and decades of discrimination to
ponder. In 1948, when the Supreme Court finally held
that these restrictive covenants could not be enforced in
the courts, we were elated. But first we had to overcome
our complete surprise.

That was the civil rights climate as we moved uphill
into the fifties. The housing problem was not solved, but
it was relieved.

Now, what was the larger climate? World War II was
over, and the Marshall Plan was starting. The Truman
Doctrine and North Atlantic Treaty Organization were
initiates The white South African government came into
power a.ound that time; and, in the rest of Africa, there
was a bubbling up of people seeking to be liberated from
colonialism. That's the background against which we
look at Brown v. Board of Education.

While the Shelley case did something about housing,
Plessy v. Ferguson was still on the books. This infamous
1896 case, where the Supreme Court ruled it constitu-
tional to have "separate-but-equal" facilities for whites
and blacks, was still on the books. As long as that deci-
sion was part of the law of the land, every black person
who had any sense of personal dignity would feel offend-
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ed. I can remember, when I first understood what the
decision meant, intellectually I could not believe it. It was
appalling. How could this be when it contradicted the
Constitution? It's very interesting how, despite the Civil
War, and despite the Thirteenth, Fourteenth, and Fif-
teenth Amendments that followed, a majority of the Jus-
tices listened to the climate of their times and maintained
iteven though the war and at least those amendments

, ,had set a framework for a different kind of way of life.
There was still a lot of genuine hostility between the
South and the North, and the South felt put upon. We

/.1::;$African Americans were pawns.
Starting with Mr. Justice Harlan, who dissented in the ';,=.

Plessy case, people need to know that there are a lot of
unsung heroes and heroines in the struggle to end racial
segregation sanctioned by law and to desegregate the
schools. When people hear the name Thurgood Marshall,
they think of this stunning man who stood up to the
Supreme Court and took on the best lawyers that the
South could bring forwardand won. He was a hero, but
behind Thurgood Marshall was the institution, and
nehind that institution was a cadre of ordinary people all
over the country. Of course, I'm talking about the
NAACP and its membership base.

The NAACP started out trying to desegregate schools
by challenging segregation in Midwestern professional
schools--especially law schools, such as those in Mis-
souri and Oklahoma. The strategy was to start there
because the nine Supreme Court Justices were all
lawyers, and they should have been able to understand
the contradiction of having a Constitution, a Bill of
Rights, and the Thirteenth, Fourteenth, and Fifteenth
Amendments coexisting with policies based on race, that
barred state taxpayers from being educated in state-sup-
ported schools that were teaching about the law.

The NAACP's efforts to desegregate the schools had
really started in the midthirties with the Lloyd Gaines
case in Missouri, my home state. It went all the way to
the Supreme Court, When Gaines finished Lincoln Uni-
versity in Jefferson City, he decided that he wanted to go
to law school and applied to the University of Missouri.
The university refused to admit him but agreed to pay his
tuition so that he could go to any other institution he
wished. Many black Missourians had done just that.
Some had gone to Howard University in Washington,
D.C., and some to the University of Michigan, for exam-
pleand they received a fine education paid by the state.
An African American, then, could not be educated in
Missouri but could come back to take the bar and prac-
tice there. What was the state gaining? There was noth-
ing logical about this. It was simply a case of not letting
black people in.

Lloyd Gaines did not want the state to pay his out-of-
state tuition. He wanted to go to the law school in Mis-
souri, and the state said no. In Missouri's entire history,
only one black student had ever graduated from one of Educational facilities for blacks and whites, 1940s (top, middle);
its law schoolsthat was from Washington University, a Lloyd Gaines, 1936 (bottom).
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Lincoln University's new dormitory, 1939 (top); court-ordered
"integration" at University of Oklahoma, 1948 (middle); Linda
Brown, 1952 (bottom).

private school in St. Louis. By the 1930s, however, that
institution was closed to blacks as well, and there were
no other professional schools open in Missouri or in Ken-
tucky, Maryland, any of the other border states, or in any
of the southern states.

In 1938, the Supreme Court ordered Missouri to
admit Gaines or to provide a separate -hut -equal educa-
tional facility for him. Well, there was no way the Univer-
sity of Missouri could have created a law school out of
whole cloth by September of the coming school year, so
everyone thought Gaines was going to go to the Universi-
ty of Missouri Law School. But something very strange
happened. Lloyd Gaines disappeared, physically and lit-
erally. To this day, nobody knows where. No one ever
filed a complaint about his disappearance. Even his fami-
ly never raised a question. It was just a mystery. Of
course, there are those who think that somebody got to
him and just made it convenient for him to vanish.

What Gaines's disappearance did was to give the Uni-
versity of Missouri and the state legislature a 'whole year
to create a law school for blacks in St. Louiswith a
library, faculty, accreditation, the whole bitand con-
nect it with Lincoln University. It was called the Lincoln
University School of Law. That's where 1 wait to law
school.

Other states didn't proactively establish law schools
for African Americans in response to the Gaines decision.
T hey had to be pushed even to do that, by suits the
NAACP won. In most cases, the states complied. Soon
Oklahoma, Texas, and Louisiana had opened law schools
for blacksall were state-tax-supported institutions with
their own faculties, almost always composed of black
instructors. Segregation was being maintained at a very
high cost, and these states remained willing to pay.

The NAACP's next strategy was to look at black teach-
ers' salaries compared to those of white teachers. This
was a national scandal beck ase there wasn't a single state
where the pay was equal or even close. The basis of this
discrimination was nothing but race, and there was no
defense to the teacher equalization suits that the NAACP
filed. But no one had yet frontally attacked the central
issue that the separate-but-equal doctrine itself was
wrong. That wouldn't happen until Brown.

By the late forties, the Supreme Court had ordered
some segregated universities and colleges to admit
African Americans, but it was an accepted practice to
make these students sit separately from the white stu-
dents, sometimes in a different room. Then, in 1951, a
black railroad worker named Oliver Brown sued the
board of educa:.on of Topeka, Kansas, for not allowing
his daughter Linda to attend the all-white Sumner Ele-
mentary School near her home. As a basis for demon-
strating that the separate -hut -equal doctrine was unfair
and discriminatory, the NAACP's lawyers decided to go
outside traditional approaches in preparing their court
briefs and instead to talk about the sociological impact
segregation had on citizens. Charles Houston, once the
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NAACP counsel, was the brains behind developing the
brief for Brown, but Thurgood Marshallhis dazzling
pupil-----presented the legal argument and stood in the
limelight. Marshall, of course, was later to become the
first African American Supreme Court Justice.

When Brown was decided on May 17, 1954, my son
was four years old. l had been practicing in St. Louis with
my husband since about 194/. Six years had passed since
Shelley, and I remembered the excitement of all that. But
it was nothing compared to the ecstasy we felt when the
Brown decision came down.

I can remember that beautiful day in May. I was home
for some reason, listening to the radio, when I heard it.
The Supreme Court had ruled that racial segregation in
schools was a violation of the Fourteenth Amendment
and that segregated schools were "inherently unequal,"
depriving minorities of equal educational opportunities.
Linda Brown was to enroll in Sumner.

What was the first thing my family did? We dashed to
the phone and called everybody. We had more fun on the
phone. And we sat around glued to the radio. Everybody
came overrelatives, neighbors, everybody. We went
running up and down. And the celebration just contin-
ued. When you've grown up under a system that is so
ugly, and then have it transformed by a single court opin-
ion, in a single day, it's breathtaking.

We were ecstatic and stunned about the unanimous 9-
0 decision. As I look back and think about it, the only
thing that bothered me was that the Supreme Court ren-
dered the decision but delayed the remedy. I had never
heard of that in the practice of law. As an attorney, 1 was
completely flabbergasted. The phrase that I remember is
"with all deliberate. speed." The schools would be deseg-
regated with all deliberate ,need once the Court finally
worked out the remedy. I had never heard that phrase
used in any decision; I'd never heard it anywhere before.
You know, it didn't take all day to segregate us; they just
wrote a fiat. I wonder now, if the Court had not delayed
and instead had ordered all the schools to open forth-
with, would the South have gone into complete revolt?
Would there have been chaos? I don't know. But, once
the remedy was delayed, it took years for the South to
accept desegregation, and some states used all kinds of
tactics to get around it.

In St. Louis, I think an immediate remedy might have
worked. The African Americans there lived in the center
of the cityin the middle between the whites, who lived
on either side to the north and south. We had recently
built brand new schools all up and down this central cor-
ridor, presumably to keep the black children from going
anywhere else. But it would have been a simple matter to
integrate all those schools very quickly. Instead, we didn't
start until 1955 and then did so in stages. I know because
my son went to one of the first integrated schools. They
integrated the kindergarten first, and then the other
grades one by one. But, instead of using the schools sit-
ting in the center of the city, they did all kinds of strange
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Opposing counsel in Brown, 1952 (left, Joint W. Davis, right,
Thurgood Marshall) (top); U.S. Supreme Court, 1954 (front row, left
to right: Frankfurter, Black, Warren, Reed, Douglas; back row: Clark,
Jackson, Burton, Minton) (middle); Victorious Brown attorneys
outside Supreme Court, May 17, 1954 (left to right: George E. C.
Hayes, Thurgood Marshall, James M. Nabrit) (bottom).
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A code c of ordinal'. concerned people wait to hear Brown at
Supreme Court, 1953 (top); After the decision, they waited for the
remedy (bottom).

things to keep most of them all black. So, we had inte-
grated schools on the edges, but not full integration.

Even today, there are substantial numbers of schools
that are predominantly white or black. This may be
because of neighborhood patterns or shifting popula-
tions; yet, I think there is an enormous value when
young people get to know young people who are differ-
ent from them. When 1 look back on my own schooling,
which was entirely segregated, I can say that I received a
marvelous education. My teachers were African Ameri-
cans who went to universities and had fine degrees but
couldn't get jobs in the larger communities. So they came
back with Ph.D.'s to teach high school. My education was
so insulated, I didn't really know how I stacked up
against others intellectually or academically until after I
finished law school and took a federal civil service exam
for lawyers. Not only did I pass, but I ended up in the top
three. The agency invited me for an interview and I was
hired. And that was before affirmative action.

On the other hand, I can see a place for today's efforts
by African Americans and other minorities to establish
their own vehicle for preserving and teaching their cul-
ture and heritage. If educational institutions had, as a
matter of course, included other than European heritage,
culture, and contributions in mainstream education,
there would be no need for these demands. I'm heartsick
that we're going into the twenty-first century with so
many racial problems unresolved.

This country has a potential for incredible greatness. A
lot of my life and time has been given to opening doors
and getting the momentum going for change. One of the
things that I think it is essential to understand is that all
of us in this country are two persons: a private person
and a public person. This isn't being taught to our chil-
dren early enough. If somebody had told me in the sixties
that we would have the problems we have today with
drugs and guns, I would not have believed it.

Most of us function primarily as private persons. When
we do function publicly, we have to be concerned not just
about voting but about maintaining the community and
the commonwealnot just once in a while, but all the
time. I know that I'm two persons, and I'm constantly
finding myself reacting as a public person by doing some-
thing that I really don't have to do; but I know that if I do
it, things will be better for a whole lot of people.

The one thing I would ask of teachers and parents is
to instill this precept in our youngsters at an early age so
that they will begin to look beyond their personal needs
and do something for somebody besides themselves. A
lot of our problems would come into proper focus if peo-
ple stopped functioning as if they had no responsibility to
anybody but themselvesif we had an expanded cadre of
ordinary people committed to maintaining the common-
weal. Can you imagine how exciting it would be in this
country today if we had a critical mass of people standing
up against drugs and violence as people did against racial
segregation 40 years ago!
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Sexual Harassment in Schools
Halpft D. Mawdsley

I. Perspectives on the Law

A look at important legal principles and precedents that have
framed sexual harassment law

In Education Weeh (February 1993), a
California state senator described sex-
ual harassment as "a dirty little secret
that's been around for a long time ...
something we've kind of accepted."
Sexual harassment began receiving
judicial attention as a serious societal
issue in the 1980s, but it didn't seem
to become a matter of major public
interest until the media aired Anita
Hill's sexual harassment charges
against Justice Clarence Thomas dur-
ing his confirmation hearings in 1991.
Today, the emerging body of sexual
harassment law clearly indicates that
employees will no longer tolerate sex-
ual misconduct at workand neither
will students, whether on school
premises or at school activities.

Students, like workers, are entitled
to personal dignity. Courts have been
consistently supportive of school dis-
trict efforts to dismiss employees
found to have engaged in sexual mis-
conduct, even when it involved no
more than wri .ag love letters to stu-
dents. Part of engendering respect for
individuals is identifying, addressing,

Ralph D. Mawdslcy, J.D., Ph.D., is pro-
fessor and chair of the Department of
Counseling, Administration, Supervi-
sion, and Adult Learning at Cleveland
State University in Ohio. Dr. Mawdslcy
has served as a school superintendent
and as a university legal counsel.
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and removing all forms of sexual mis-
conduct.

The law has armed students with
various causes of action in t rts, as
well as an arsenal of statutory reme-
dies, some of which are described
below. Among other penalties, it is
hoped that the threat of liability for
financial damages will force school
officials to address this major societal
problem in the school context.

Early Harassment Cases

The first court cases dealing with sex-
ual harassment involved employment
settings where women alleged that
employers had engaged in physical
and nonphysical acts of sexual mis-
conduct. Once courts determined that
employers could be liable for money
damages when supervisors sexually
harassed employees, workers began to
litigate whether employers could be
liable when they failed to act in a rea-
sonable manner to stop employee acts
of sexual misconduct toward fellow
employees.

A similar pattern has begun to
develop in school cases. School
administrators, teachers, and staff
have been found liable for acts of sex-
ual harassment that they themselves
committed against students; but stu-
dents also have begun to litigate the
issue of whether school administra-
tors and school boards should like-
wise be liable for their employee's

sexual misconduct on the grounds
that the school district negligently
hired and retained sexually abusive
staff members or inadequately super-
vised them. And liability in the
schools has now gone beyond these
issues to whether school officials
should be liable for sexual harassment
by students against students.

Quid Pro Quo & "Hostile

Biviretuneer'
When Title VII was interpreted, the
EEOC regulations became important
because they raised two distinct
grounds for alleging sexual harass-
ment: quid pro quo (sexual demands
made in exchange for an employment
benefit) and what has become known
as "hostile environment." In the semi-
nal case of Meritor Savings Bank FSB
v. Vinson, 477 U.S. 57 (1986), the
Supreme Court determined that both
were grounds for sexual harassment.
In Meritor, a female bank employee
who was fired brought suit against the
bank under Title VII for sexual
harassment based on her supervisor's
demands for sex, to which she had
acquiesced for fear of losing her job.

The employee's complaint alleged
not only that her employment was
conditioned on sexual participation,
but that the supervisor's behavior cre-
ated a hostile work environment. A
unanimous Supreme Court agreed
with the employee that "[wlithout
question, when a supervisor sexually
harasses a subordinate because of the
subordinate's sex, that supervisor 'dis-
criminates' on the basis of sex." The
Court further observed that "a claim
of 'hostile environment' sex discrimi-
nation is actionable under Title VII."
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Statutes and Regulations

Most of the recent legal development in the remediation
of sexual harassment has resulted from judicial inter-
pretation of two older federal statutes: Title VII of the
Civil Rights Act of 1964 [42 U.S.C. § 2000e-2], which
deals with virtually all employees in public and private
employment, and Title IX of the Education Amend-
ments of 1972 [20 U.S.C. § 1681(a)] , which deals with
both employees and students in educational settings.
Quoting the language of these statutes is important
because, in determining remedies for sexual harass-
ment, courts must operate within the limitations of
statutory expression and legislative intent.

Title VII

Title VII provides that it is unlawful for an employer:
(1) to fail or refuse to hire or to discharge any individual,

or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions,
or privileges of employment, because of such individ-
ual's race, color, religion, sex or national origin; or

(2) to limit, segregate or classify his employees or appli-
cants for employment in any way which would
deprive or tend to deprive any individual of employ-
ment opportunities or otherwise affect his status as
an employee, because of such individual's race, col-
or, religion, sex, or national origin.

The Equal Employment Opportunity Commission
(EEOC), whici. has the responsibility of enforcing Title
VII, identified three categories of sexually harassing
conduct:

Unwelcome sexual advances, requests for sexual

favors, and other verbal and physical conduct of a
sexual nature constitute sexual harassment when:

(1) submission to such conduct is made either explicitly
or implicitly a term or condition of an individual's
employment,

(2) submission to or rejection of such conduct by an
individual is used as the basis for employment deci-
sions affecting such individual, or

(3) such conduct has the purpose or effect of unreason-
ably interfering with an individual's work perfor-
mance or creating an intimidating, hostile, or
offensive working environment.

Title IX

Title IX bars discrimination in educational programs
receiving federal funds administered by the U.S. Depart-
ment of Education:

No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under
any education program or activity receiving federal
financial assistance.

The Office of Civil Rights of the United States
Department of Education (OCR), which has the respon-
sibility of enacting interpretive regulations and enforc-
ing Title IX, has defined sexual harassment as:

Verbal or physical conduct of a sexual nature,
imposed on the basis of sex, by an employee or
agent of a recipient that denies, limits, provides dif-
ferent, or conditions the provision of aid, benefits,
services or treatment protected under Title IX.

Subsequent to Menitor, state and
federal courts found that conduct
such as fondling or touching, verbal
abuse, display of pornography in the
work place, or perpetuation of sexual
stereotypes constituted sexual harass-
ment, even though such conduct may
not have been overtly sexual. This
opened the door for employees to sue
employers for conduct that was sexu-
ally offensive even when no employ-
ment benefits were involved. In
Comeau v. Board of Education of the
Ballston Spa Central School District,
160 A.D.2d 1150 (1990), a school dis-
trict's female transportation employ-
ees had hostile work environment
claims against the district when a
male supervisor frequently used vul-
gar language, told sexual jokes around

the garage, regularly patted or
attempted to pat the women on their
buttocks, and, on more than one
occasion, touched their breasts.

Courts have tended to find that,
while a single act may be sufficient z.-
support a quid pro quo claim, it may
be insufficient to prove a hostile envi-
ronment claim. A determination as to
whether conduct creates a hostile
environment depends on whether the
conduct was unwelcome, severe, or
pervasive and whether the com-
plainant, based on personal conduct,
dress, and language, could reasonably
have been offended by the alleged
harassing conduct. In Harris v. Fork-
lift Systems, Inc., 114 S.Ct. 367
(1993), a unanimous Supreme Court
recently clarified the applicable stan-
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dard regarding what constitutes a hos-
tile work environment, making it easi-
er for plaintiffs to succeed in sexual
harassment claims. The Court found
that suffering serious psychological
harm or injury was not necessary to
support these claims. Rather, all that
is needed is that the employee per-
ceives the environment as hostile or
abusive, and that a reasonable person
would agree.

Responses to Student Claims

Unfortunately, school districts have
not always been responsive to student
complaints alleging sexual harass-
ment. Some cases suggest that school
districts at times may have been more
concerned about the reputation of a
teacher charged with harassment than
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with conducting an investigation of a
student complaint.

In Stoneking v. Bradford Area School
District, 856 F.2d 594 (3d. Cir. 1988),
a high school band member alleged
that the band director, who had won
numerous band competitions and
enjoyed strong school district and
other support, had coerced her
through threats of reprisal and intimi-
dation to engage in various sexual acts
before and after her graduation. When
she complained to administrators, she
was told that it would be her word
against the band director's and that
she should not tell her parents. When
she did. her father met with the
administrators, who attempted to per-
suade him to drop the matter because
no teacher would have behaved as his
daughter alleged. The administrators
had also dissuaded another student
from acting on the complainant's
behalf by pointing out that, if she per-
sisted with her complaint, "she
wouldn't look good." On an earlier
occasion, when another student had
complained about the band director's
sexual harassment, an administrator
had required her to recant her allega-
tion in front of the hand.

Stoneking, which was finally
resolved out of court after ten years of
litigation, may or may not represent
the kind of response students who
complain about sexual harassment
will receive from school officials. But
information gathered by the Project
on Sexual Harassment in Schools at
Wellesley College's Center for
Research on Women indicates that
student-complainants, who are mostly
females, frequently find their com-
plaints are not addressed in a serious,
sensitive, and responsive manner for
reasons suggested in Stoneking.

School District Liability
Laws protecting against sexual harass-
ment in the work place continue to
have a salutary effect in educational
settings. In Franklin v. Givinnett Coun-
ty Public Schools, 112 S.Ct. 1028
(1992), a unanimous Supreme Court
held that, when a teacher was alleged
to have harassed a student by forcible
kissing on the mouth, placing calls to
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the student's home requesting social
meetings, and coerced sexual inter-
course, money damages would be
available to the student under Title IX
for virtually all forms of this type of
misconduct. More important, the stu-
dent could recover against the school
district and its supervisors because,
although she had complained to
school administrators, they took no
action to put a stop to the harassment
and discouraged the student from
pressing charges.

Franklin's impact is significant.
The Court has clearly determined not
only that the term sex in Title IX
refers to sexual harassment, but, by
granting the student damages, it has
also imposed on the school district a
significant financial incentive for
addressing the offense whenever it
occurs in its schools.

Generally, any recovery from
school officials or districts will be
predicated on some degree of knowl-
edge by the officials concerning the
alleged sexual harassment. While the
most certain way to have this knowl-
edge is for the student to make a com-
plaint to a teacher or administrator,
the information might also be inferred

from rumors circulating about the
school that identify employees or stu-
dents who have allegedly engaged in
harassing conduct.

Some of the most painful harass-
ment can come from a student's own
peers. In February 1993, OCR report-
ed in Education Week that, among the
40 sexual harassment cases it was
investigating, two alleged peer harass-
ment of elementary-age students on
school buses. As with employees, stu-
dent harassment can range from oral
or written comments, taunts and
jokes, bathroom graffiti, pinching, and
grabbing to obvious physical assaults
including rape or attempted rape.

Safe Environment Maintenance
Schools can he held responsible for
maintaining an environment that is
safe from sexual harassment. The
same issue of Education Week report-
ed that, in 1991, a Duluth, Minnesota,
student was awarded a $15,000 settle-
ment by the state human rights com-
mission for "alleged mental anguish
and suffering" because the school dis-
trict had failed to remove sexually
explicit graffiti about her in the boys'
bathroom, despite repeated requests

New Development!

Principal Held Liable in Student Molestation

Students not only have a constitutional right not to be
sexually molested by their teachers, but principals and superintendents can
be held liable for the misconduct if they have shown "deliberate indiffer-
ence," a federal appeals court has ruled.

In Doe v. Taylor Independent School District, Fifth U.S. Circuit Court of
Appeals, New Orleans, 90-8431 (1994), a principal allegedly failed to warn
or discipline a sports coach who had a sexual relationship with a 15-year-
old student for several months. The coach, who finally resigned, was later
convicted on criminal charges related to the girl's molestation.

The ruling that the principal could be sued for inaction was one of the
first appellate decisions allowing such litigation against a school official. In
I 'tiding down the verdict, the court said, "If the Constitution protects a

hoolchild against being tied to a chair or against arbitrary paddlings, then
surely the Constitution protects a schoolchild from physical sexual abuse."

Judge Will Garwood gave the dissenting opinion, calling the principal
"indecisive, insensitive, inattentive, incompetent, stupid and weak-kneed,"
but stating that the school official had no constitutional duty to take more
action. Five judges joined Judge Garwood in saying that sexual abuse didn't
clearly occur because the student may have been mature enough to have
consented freely.
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to do so. In 1992, a student at Kenil-
worth Junior High School in northern
California won an out-of-court settle-
ment for $20,000 from the school dis-
trict's insurance company because she
had been unhappy with the way the
school officials had handled her com-
plaint about boys "mooing" at her and
making comments about her breasts.

What these cases suggest is that
sexual harassment is defined by the
victim; if an individtal finds the com-
ments or physical activity to be
unwelcome, then the behavior could
be construed as harassment. School
officials can no longer dismiss student
harassment complaints with respons-
es such as "kids will be kids."

In D.R. v. Middle Bucks Area Voca-
tional Technical School, 972 F.2d 1364
(1992), two girls who had been
repeatedly sexually molested in a uni-
sex bathroom attached to a graphic
arts classroom were unsuccessful in
their lawsuit alleging that the school
district had been deliberately indiffer-
ent in not providing adequate supervi-
sion to protect them from harm. In
this case, the girls had claimed that
school officials knew or should have
known that the molestation was tak-
ing place, even though the students
had not complained to school person-
nel. The court refused to find liability
for the school district where no school
employees had witnessed the conduct
or were aware that it had taken place.

D.R. raises the difficult question of
whether a school district, which can
be liable for failing to address a com-
plaint of sexual harassment once it
has been made, should also be liable
where more school personnel supervi-
sion may have prevented the sexual
harassment from occurring.

The clear message of both Stone-
king and D. R. is that school officials
and boards may not be liable for sexu-
al molestation of students by employ-
ees and other students in all
situations, especially where there is no
knowledge of the harassment. But, if a
student does complain to school offi-
cials, they will not only have a duty to
investigate but also to provide effec-
tive remedies for sexual misconduct
that is found to have occurred.

IL School Policy Development and Implementation

A policy outline to support lessons that give insight into
preventive law, which all responsible organizations practice

Because students are in school, in
part, because the state has mandated
compulsory attendance, school dis-
tricts should have some measure of
affirmative responsibility to protect
students when district officials know
that the students' physical and mental
safety are threatened. Four broad cate-
gories seem appropriate for prudent
school districts to address in develop-
ing an effective policy for dealing with
sexual harassment: ensuring the qual-
ity of the policy itself; educating stu-
dents and school personnel about the
policy; facilitating the proper report
and investigation of sexual harass-
ment charges; and formulating appro-
priate decision and remedies.

An Effective Policy

In the accompanying article on sexual
harassment law, one apparent fact in
Franklin (see "School District Liabili-
ty") is that the school district had no
formal policy or procedure for han-
dling sexual harassment charges. In
developing a school environment that
is safe for students and employees,
school districts should design and
publish policies that include these
features:
1. The policy should state that it

applies to all persons in the school,
including students, teachers,
administrators, and staff, and that
the policy will be interpreted in a
manner that is consistent with the
terms of state law and collective
bargaining agreements.

2. The policy should identify kinds of
conduct that will be considered
unacceptable, including, but not
limited to, physical contact, oral
and written words with sexual con-
notations, and personal oral and
written communications that arc
unrelated to the school's educa-
tional function.

3. The policy should limit physical

contact between school personnel
and students to situations where
safety or health are factors.

4. The policy should encourage stu-
dents to report all violations of the
school's sexual harassment policy
to teachers or other officials.

5. The policy should assure students
that all reports of sexual harass-
ment will be actively and diligently
investigated and that appropriate
action will be taken consistent with
legal requirements.

6. Finally, the policy should identify
the range of penalties that may be
invoked for students, faculty,
administrators, or staff found to
have engaged in acts that violate
the policy.

Education

Teachers need to be warned about
the policy and its consequences.
They must also be included in the
process of handling student com-
plaints and receive in-service training
to perform this function properly. By
the same token, they need to inform
and sensitize students regarding sex-
ual harassment.

If a school has other serious prob-
lems, such as those involving
weapons or drugs, methods might be
sought to assure that sexual harass-
ment does not become de-emphasized
by comparison to these other prob-
lems. Sexual harassment can have
immediate and long-term emotional
and psychological effects that may not
surface until years later.

Publicizing the Policy
Simply creating a policy will not be
effective if the school district does not
take steps each year to publicize it to
all students and school personnel.
The district may want to consider
several approaches: a schoolwide
assembly, a series of assemblies, or a
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student handbook distributed to each
student at the beginning of the year
are examples.

Training Teachers
School districts should conduct regu-
lar in-service training sessions for
school personnel on school time.
Besides clearly and unequivocally pre-
senting the policy, these sessions
should alert employees to school set-
tings and situations where sexual
harassment may occur and where
constant supervision must be main-
tained. The sessions should further
offer training in how to listen non-
judgmentally to student complaints;
how to communicate them to the
appropriate school official; and how
to maintain confidentiality and avoid
contributing to school rumors.

kwestigation
The administrator's role in resolving
conflict between students and school
employees and between students and
their peers is crucial. While adults in
employment settings may be more
likely in many situations to confront

perpetrators and to file complaints,
such ossertive actions by students
against teachers or by smaller/
younger students against larger/ older
students may be less likely. School
officials must make a sincere and rea-
sonable effort to review each sexual
harassment complaint.

Process

Although no specific steps for investi-
gation are required, they should
include:

designating who will handle the
complaint if no one is specified in
the sexual harassment policy of the
school
contacting the complainant's par-
ents as soon as possible
acquiring the stuaent's written
accusation of sexual harassment
acquiring the accused person's writ-
ten response to the accusation
orally interviewing each party as
well as persons identified as wit-
nesses for either party
preparing a written report summa-
rizing findings of fact
if a violation has been found,

School Liability:

What Educators Should Know

Here is sons..: important information that Charles
Page ls, executive director of personnel for the Peoria,
Illinois, Public Schools, recently gave principals during a convention ses-
sion of the National Association of Secondary School Principals.

A lack of sexual harassment complaints is a poor indication that sexual
harassment is not occurring in your school.

In sexual harassment situations, the law focuses on the impact the
behavior had on the victim, not the intent of the harasser.

a complaint is filed, principals should be ready with copies of the dis-
_Let or school policy, training materials, and documentation about the
facts of the incident and the steps the principal took in a follow-up
investigation.

Even when a victim requests no disciplinary action, principals should
act because they may be held liable if another incident with a different
victim occurs.

For more details from Pagel's speech, see Mary Massey, "Sexual Harass-
ment: What the Principal Should Know," NASSP NewsLeader 41, no. 7
(March 1994): 5.
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including recommendations for
penalties under the school's harass-
ment policy

Privacy
School officials need to be circum-
spect in conducting the investigation,
especially regarding the privacy rights
of the parties involved. The investiga-
tion should be treated as a confiden-
tial matter involving no more persons
than are reasonably necessary to
ascertain the facts underlying the
complaint. Harassment complaints
will involve only a small group of per-
sons; and, even though school offi-
cials cannot prevent rumors from
circulating, they can take reasonable
steps to keep from contributing to
those rumors. An unbiased and fair
investigation is an important consid-
eration, both for the student and the
employee. It is important to be aware
that, just as a student (or employee)
might have been sexually harassed, an
employee could have been wrongfully
charged. An employee who has been
accused might be permitted to resign
rather than go through the school's
investigation process to determine
whether sexual harassment has
occurred.

Employee Rights
Accused employees must be provided
with some form of hearing process
that accords with school policy, col-
lective bargaining agreements, state
statutes, and constitutional law. At the
very least, they have the right to pre-
sent their side of the story, the right to
introduce evidence and call witnesses,
and the right to a fair and impartial
hearing. Other rights that may be
available are cross-examination of wit-
nesses, the right to have counsel pre-
sent, and the right to have a transcript
of the hearing.

Decision and Remedies

Since a policy is no better than its
enforcement, closure must be part of
the complaint process. The interests
of students, teachers, and administra-
tors in addressing sexual harassment
are not served unless a decision is
reached on each student complaint.
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First Amendment Considerations
Certain school property remedies will
obviously need to be invoked regard-
less of a complaint's outcome. For
example, graffiti of a personally iden-
tifiable and sexually harassing nature
must be removed promptly from
school property. On the other hand,
allegedly offensive items of a general
and nonpersonal nature, such as car-
toons posted on a bulletin board or
comments published in the school
newspaper, may invoke a First
Amendment issue of free expression.
Free expression issues concern not
only the nature of the item alleged to
he sexually harassing, but also the
rights of the person who has dis-
played it. For example, questions may
arise such as whether it makes a dif-
ference that the item is a posted local
newspaper cartoon as opposed to a
clearly visible and readable comment
on a button worn by a school employ-
ee or student. What if the cartoon was
drawn by another student and
appeared in a newspaper published by
the school's journalism class? Or what
if an offensive item occurred in mate-
rials a teacher chose for instructional
use?

Remedies

As a form of assuming the responsi-
bility to protect students from sexual
misconduct, the school district must
decide what remedy to seek when it
has determined that sexual harass-
ment has occurred. Remedy options
include asking an employee to resign
or seeking some form of disciplinary
sanction. A school district's refusal to
pursue a remedy because an offend-
ing employee or student has already
experienced embarrassment and/or
peer opprobrium may be seen as a
failure to enforce the sexual harass-
ment policy.

Those persons responsible for
enforcing the school's sexual harass-
ment policy must respond to basic
questions like these in order to select
which form of discipline or sanction to
pursue against the offending person:

Should verbal sexual harassment be
penalized less severely than physi-
cal contact?

Review!

tUnder 18 Under the Law

(1993). Videotape. Length: 84 minutes, in two
parts; $5.00 (make check payable to Kentucky
State Treasurer). (Kentucky LRE, Attn.: Debo-
rah Williamson, Project Director, Administra-

tive Office of the Courts, 100 Millcreek Park, Frankfort, KY 40601). Reviewed
by Paula Nessel, project coordinator of the ABA National Law-Related Educa-
tion Resource Center in Chicago, Illinois.

Produced for television broadcast to Kentucky classrooms on two succes-
sive days, this program is intended to acquaint middle and high school stu-
dents with issues raised in the juvenile justice system. At the time of the
broadcast, Kentucky court-designated workers visited each participating
class to serve as resource persons.

The program begins with a brief reenactment of the landmark 1960s
juvenile court case of Gerald Gault, compares the sentence Gault received
to the sentence an adult would have received for the same crime, and asks
the audience to decide whether Gault was treated fairly. The program
incorporates several pauses for the students to write about or discuss issues
raised by the Gault case and a series of four fictitious juvenile cases that
follow. The role of the court-designated worker, the meaning of diversion,
and the criteria for referral to diversion are described. Among the points
raised for audience participation is whether each case is appropriate for a
court decision or for diversion. The audience is asked to write diversion
contracts where suitable to the cases portrayed.

While some aspects of the cases are specific to Kentucky, and the pres-
ence of a court-designated worker as a resource person is assumed, this
videotape can be adapted to other situations. The pauses promote student
participation in not only analyzing the issues of justice for juveniles but
also in feeling the responsibility of passing judgment on plaintiffs their age
who have been referred to the court for shoplifting, truancy, harassing
communication, and criminal mischief. The program assists the student in
not only becoming familiar with the juvenile justice system but also in feel-
ing a connection to it.

Should teacher misconduct he treat-
ed more severely than the miscon-
duct of a student?
Should varying penalties be
imposed based on level of responsi-
bility, such as treating an adminis-
trator who did not react promptly
to a student complaint as severely
as the offending staff member?
Should employees who have com-
mitted sexual harassment be per-
mitted to resign rather than have
some form of disciplinary sanction
imposed against them?
Does venue make a difference:
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should classroom misconduct be
'reated differently than hallway or
school bus misconduct?
Should age and grade level influ-
ence the penalty?
School authorities must finally

determine who has authority to
enforce the penalty. In most student
misconduct cases, this will be school
administrators and school boards.
When employees are involved, school
officials may have to bring charges
pursuant to procedures outlined in
collective bargaining agreements or
state tenure statutes.
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chins Strategy

Understanding and
Dealing with School
Sexual Harassment
AgieAlvez

Background
The statistics are numbitv- out of 5
students in grades 8-11 say that they
have been sexually harassed. Two in 3
students report being harassed in the
hallway, while more than half say the
harassment has taken place in the
classroom. And nearly 1 in 4 students
who have suffered harassment say
that, as a result, they do not want to
attend school.

These findings from a 1993 survey
commissioned by the American Asso-
ciation of University Women, "Hostile
Hallways: The AAUW Survey on Sex-
ual Harassment in America's Schools,"
shocked an American public still
struggling with the aftermath of the
Clarence Thomas/Anita Hill episode.
While most of the attention first
focused on the behavior of adults in
the work place, school administrators
were beginning to confront an unset-
tling reality: students felt unsafe at
school because of the pervasiveness of
sexual harassment. School systems
began to pay even closer attention
after the U.S. Supreme Court ruled in
1992 tliat students who suffer sexual
harassment can seek monetary dam-
ages from schools and school officials.

Increasingly, schools arc imple-
menting sexual harassment policies

Aggie Alvez is the compliance officer for
the Montgomery County Public Schools
in Montgomery, Maryland, and former-
ly a program director with the National
Institute for Citizen Education in the
Law.
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cite procedures to follow if harass-
ment occurs
analyze scenarios and case studies
to determine if sexual harassment
took place and identify appropriate
measures for preventing future
harassment

Target Group: Secondary students

lime Needed: 5-7 class periods

Materials Needed: Student handouts
1-6

Procedures
and guidelines for addressing com- 1.

plaints. Some, like the Montgomery
County, Maryland, Public School Sys-
tem, are developing comprehensive
measures to prevent sexual harass-
ment. In Montgomery County, the
school system has embarked on an
ambitious plan to provide in-service
training to all its 13,000-plus employ-
ees as well as a massive education
campaign to reach all its students.
Starting in elementary school, respect
and appreciation for self and others 2.

will be emphasized as the foundation
for appropriate social behavior. In
addition, the superintendent has
appointed a special Commission on 3.

Sexual Harassment in Education,
comprised of community members,
students, and staff, to review the
school system's implementation of the
policy.

-Schools are recognizing that an
essential component of any sexual 4.
harassment policy is education for
prevention. The following lesson is an
important beginning in helping teach-
ers and students take a critical look at
this important issue.

Objectives
As a result of this lesson, students
will:

define sexual harassment and cite
the applicable laws for the work
place and the school
identify behaviors that may consti- 5.

tute sexual harassment
describe the effects of sexual harass-
ment on the victim, the harasser,
and the school community
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Explain to the class that for the
next couple of days you will be
discussing sexual harassment. in
order to give you an idea about
their knowledge of the topic, dis-
tribute Student Handout 1, "What
Do I Know About Sexual Harass-
ment?" Ask students to complete
the handout. Discuss the answers
with them. Answers to Student
Handout 1 appear at the end of
these procedures.
Distribute and discuss Student
Handout 2, "Sexual Harassment:
The Law" and "Definition of Sexu-
al Harassment."
Distribute Student Handout 3, "Is
It Sexual Harassment?" Divide the
class into groups of 3-5 students,
and have each group assign a
recorder/reporter to document and
analyze the responses and report
back to the class.
After discussing the answers to
Student Handout 3, ask the groups
to brainstorm a list of behaviors
they think constitute flirting.
Record their answers on the chalk-
board/flip chart. Next, ask the
groups to brainstorm a list of
behaviors they think constitute
sexual harassment. Record their
answers on the chalkboard/flip
chart. Possible answers to this
exercise appear at the end of the
lesson.
Ask the class to compare the
answers on the lists. What are the
major differences and similarities?
What feelings are associated with
flirting? with sexual harassment?
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Can flirting turn into sexual
harassment?
Note: Explain to students that flirt- 6.
ing usually generates positive feel-
ings for both parties, while sexual
harassment invokes negative feel-
ings in the party being harassed.
Flirting involves some form of sex-
ual attraction, while sexual harass-
ment involves an abuse of power.
The key question to ask in deter-
mining whether certain behavior 7.
constitutes sexual harassment is
how does the alleged victim feel
about the behavior? The law
focuses on the behavior's impact
on the victim, not on the harass-
er's intent. What may start out as 8.
flirting can cross the line if the
person on the receiving end feels

embarrassed, intimidated, or
abused.
In light of this discussion, ask the
students if any of them want to
change the responses they gave in
Student Handout 3. Next, ask the
class to chart the scenarios from
Handout 3 on a continuum from
least offensive to most offensive
types of behavior related to sexual
harassment.
Divide the class into pairs, and ask
each pair to generate a list of pos-
sible reasons why sexual harass-
ment occurs. Record and discuss
the responses. Possible answers
appear below.
Assign each pair of students one
of the factors cited in 7 above.
Have them give specific examples

Answer Keys
Student Handout I: 1. TRUETitle VII in work place and Title IX in schools; 2.
FALSE-76% of boys in grades 8-12 say they've experienced sexual harassment;
about 15-30% of men say they've been harassed in the work place; 3. FALSE-
81%, or 4 in 5 students, say they've been harassed; 4. TRUEOnly 7% of stu-
dents tell a teacher, while less than 5% of incidents are reported in the work
place; 5. FALSE-79% of students are harassed by other students, while 25% of
girls and 10% of boys have been harassed by a school employee; 6. TRUE
schools and school officials can be sued for damages; 7. TRUEthis can inter-
fere with one's work performance or create a hostile environment; 8.
FALSEOf the 59% of students who say they've been harassers, 94% say they
themselves have been harassed; 9. FALSESexual harassment can occur if the
conduct interferes with work performance or creates a hostile environment; 10.
FALSEThe law protects the victim and focuses on how the victim is impact-
ed, not on the harasser's intent.

Exercise 4: cat calls, whistling, sexual comments about one's personal appear-
ance, clothing, or the like, neck massage, kissing sounds, howling sounds,
smacking lips, licking lips, deliberate touching, leaning over, cornering, pinch-
ing, personal questions of a sexual nature, staring, sexually suggestive drawings,
photos, or other visuals

Exercise 7: stereotyping, media influence in perpetuating stereotypes, attitudes
toward women, "boys-will-be-boys" attitude, social norms, sexist language, lack
of clear communication, failure to report harassment; little no dialogue about
it, no policies or procedures, little or no training and education, no conse-
quences or penalties for offender

Exercise 9: fear of harasser/retaliation, embarrassment, peer pressure, feeling of
helplessness or powerlessness, feeling that the complaint won't be taken serious-
ly, lack of trust in the school, guilt about getting the harasser into trouble

Exercise W: Physical effects: stress-related symptoms such as headaches, stom-
ach pains, loss of sleep, fatigue, nervousness, weight loss or gain, drug or alco-
hol abuse; Emotional effects: depression, anxiety, fear, anger, shame, guilt; School
performance: inability to concentrate, reluctance to come to school, decrease in
self-esteem and motivation
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and suggest some ways they might
be countered.

9. Have the class as a whole generate
a list of why victims are reluctant
to report sexual harassment. Ask
volunteers to organize this activity
and prepare the final list. Possible
responses appear at the end of the
lesson.

10. Divide the class into groups of 3-5.
Post the following categories on
the chalkboard/flip chart: PHYSI-
CAL EFFECTS, EMOTIONAL
EFFECTS, SCHOOL PERFOR-
MANCE. Ask the students to dis-
cuss ways that sexual harassment
affects the victims in these three
categories. Organize answers under
their categories. Possible responses
appear below.

11.Distribute and discuss Student
Handout 4, "What to Do About
Sexual Harassment." At this point,
you and your class may want to
review your school's sexual
harassment policy and compare it
to the handout. If your school has
no policy, students can begin
developing one to present to the
administration.

12. Divide the class into small groups
and distribute Student Handout 5,
"Sexual Harassment Case Studies."
Follow the directions on the stu-
dent handout.

Suggested Follow-up Activities
Students can do a number of interdis-
ciplinary activities that will allow
them to take ownership of this issue
and educate others in the school. To
get the message out about sexual
harassment, they can work with your
school's language arts, art, drama, and
communications departments, as well
as the counselors, security unit, and
media centers to:

Develop an educational brochure
Develop public service announce-
ments (PSAs)
Write, produce, and enact live or
taped scenarios showing examples
of sexual harassment and how to
handle the incidents
Create a bulletin board
Sponsor Sexual Harassment Aware-
ness Day/Week
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Student Handout 1

What Do I Know About Sexual

Harassment?

Directions: Circle T for true and F for
false.

T F . Sexual harassment is a
form of sex
discrimination.

T F 2. Only females can suffer
sexual harassment.

T F 3. Sexual harassment is
primarily a problem of
the work place, not the
schools.

T F 4. Most victims of sexual
harassment do not report
it to a person in
authority.

T F 5. Most of the sexua
harassment that occurs in
schools involves a teacher
harassing a student.

T F 6. Schools can be held liable
in cases involving sexual
harassment between
students.

T F 7. Posting nude pictures of
men/women where they
can easily be seen is a
form of sexual
harassment.

T F 8. Students who have been
the victims of sexual
harassment generally do
not harass other students.

T F 9. Sexual harassment must
involve some sort of quid
pro quoa benefit in
exchange for sexual
favors.

T F 10. If a person only intended
to flirt, then the behavior
cannot constitute sexual
harassment.
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Student Handout 2

L Sexual Harassment The law
Sexual harassment is a form of sex discrimination under Title IX of
the Educational Amendments of 1972 and under Title VII of the
Civil Rights Act of 1964.

TITLE IX of the Educational Amendments of 1972 prohibits any
person from being excluded from participating in, being denied the
benefits of, or being subjected to discrimination on the basis of sex
in any educational program receiving federal money. Title IX is
enforced through the Office of Civil Rights (OCR) of the U.S.
Department of Education, state departments of human rights, or
private litigation

TITLE VII of the Civil Rights Act of 1964 protects public and
private employees against discrimination with respect to compensa-
tion, terms, conditions, or privileges of employment based on race,
color, religion, sex, or national origin. Title VII is enforced through
the Equal Employment Opportunity Commission (EEOC) or state
agencies.

The Civil Rights Act of 1991 allows victims of sexual harass-
ment to recover compensatory and punitive damages from employ-
ers.

In Franklin v. Gwinnett County Public Schools (1992), the U.S.
Supreme Court interprets the Civil Rights Act of 1991 so as to
allow students who suffer sexual harassment and other forms of sex
discrimination the right to seek monetary damages from schools
and school officials.

U. Definition of Sexual Harassment

The federal Equal Employment Opportunity Commission defines
sexual harassment as:

Any UNWELCOME sexual advances, requests for sexual favors,
and other verbal or physical conduct of a sexual nature where:

1. Submission to such conduct is made, either explicitly or implic-
itly, a requirement of an individual's employment;

2. Submission to or rejection of such conduct by an individual is
used as a basis for employment decisions affecting such individ-
ual; or,

3. Such conduct has the purpose or effect of unreasonably interfer-
ing with an individual's work performance or creating an intimi-
dating, hostile, or offensive environment in which to work.

The two types of sexual harassment are:

Quid pro quo, or conditioning professional or economic benefits
on the exchange of sexual favors (see procedures 1 and 2 above).
Hostile environment, where there is no need to show economic
harm (see procedure 2 above). This is the most common type of
school sexual harassment.

Remember: The focus should be on the victim and determining
whether or not s/he viewed the conduct as being unwelcome.
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Student Handout 3

Is It Sexual Harassment?
Directions: Read the following situations. Circle Y for yes if you think the
behavior constitutes sexual harassment. Circle N for no if you think it does
not.

Y N 1. A male teacher refers to female students as "sweetie" and
"baby doll."

Y N 2. A male student comments to a female classmate, "Nice dress."
Y N 3. A female teacher demands a hug from every male student who

is late to her class.
Y N 4. It is common for seventh-grade boys to snap girls' bras.
Y N 5. Third-grade girls chase their male classmates around the

playground and try to pull down their pants.
Y N 6. Boyfriend and girlfriend give each other a "peck on the lips"

when they part in the hall to go to their separate classes.
Y N 7. During class, a male teacher rubs the backs of several of his

female students.
Y N 8. A first-grade teacher hugs one of his female students when she

comes crying to him with a skinned knee.
Y N 9. A ninth-grade male regularly tells one of his female classmates

that she is "flat as a board." He tells another that her "breasts
are a 10."

Y N 10. Boyfriend and girlfriend kiss and fondle each other in the
hallway during change of classes.

Student Handout 4

What to Do About Sexual Harassment
1. TALK! Tell the harasser how you feel about the conduct, and commu-

nicate that you want the behavior to stop. Be firm and direct. If you feel
uncomfortable saying this to the harasser, put your feelings in writing.

2. REPORT! If the behavior continues or if the first incident is serious in
nature, report the harasser to a teacher, counselor, administrator, or any
other adult in authority.

3. DOCUMENT! Put your story in writing. Include the following informa-
tion: Who the harasser is, what the harasser did, when the incident(s)
occurred, where it occurred, who the witnesses were, what you did/said
in response, how the harasser reacted, how you felt about the incident.

4. QUESTION! Does your school have a sexual harassment policy? Do
you have a copy of it? Do you know and understand what it says? Are
the administrators handling your complaint according to the policy? Do
you know the actions taken by the administrator in your case? What
will the administrator do to ensure that the incident won't be repeated?

5. REACH OUT! Enlist the support of your family and friends, and talk to
your school counselor or trusted adult in order to share your feelings
about the incident. Don't blame yourself. If you feel that the school is
unable to resolve the matter, you may contact: the school human rela-
tions office, the superintendent of schools, the county or state human
relations office, the state department of education, or the U.S. Depart-
ment of Education's Office of Civil Rights.
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Student Handout 5

Sexual Harassment Case
Studies
For each case study, answer these
questions:

a. Is it sexual harassment?
Why?

b. What steps should be taken?
c. What steps can be taken to

prevent this from happening
in the future?

1. Second-grader Tonya rides the
bus home from school. Two
boys in her class ride the same
bus and regularly yell obscene
words at her, tease her about
her sex organs, and call her
sexually derogatory names.
She has come home in tears
several times as a result of
their conduct.

2. Ms. Fleming, a high school
biology teacher, has recurring
neck pains due to injuries she
received in an automobile acci-
dent. During class, she often
asks male students to massage
her neck and shoulders.

3. Mark and his girlfriend Maria
take a cooking class together
at their high school. On sever-
al occasions, their classmates
have seen them kissing,
fondling, and rubbing up
against each other. No one has
complained to the teacher.

4. Shelly, a 10th grader, teased
one of her classmates about his
weight problem. While poking
Keith in the stomach, she said,
"You'd do well to lose some of
this." In response, Keith poked
Shelly in the chest and said,
"You'd do well to grow some
of these."

5. Mr. Smith, a high school cus-
todian, frequently stares at
female students as he
approaches them. His eyes
scan their bodies from top to
bottom; and, when they pass,
he watches them from behind.
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Violence in Schools

Can We Make Them Safe Again?
An overview of the causes of school violenceand some directions to take in overcoming it

Car* Pereira

chool days, school days,
good old golden rule days
. . . In 1940, the top

school problems included talking out
of turn, chewing gum, making noise,
running in the halls, cutting into line,
littering, and breaking the dress code.
In a 1955-56 National Education
Association poll, 95% of teachers
described students as well-behaved.

By 1978, however, the National
Institute of Education, in its report to
Congress entitled "Violent Schools
Safe Schools," showed that school vio-
lence had become national in scope.
By 1980, U.S. teachers identified drug
abuse, alcohol abuse, pregnancy, sui-
cide, rape, robbery, and assault as the
top school problems. In 1992, the
Journal of the American Medical Associ-
ation revealed that the second leading
cause of death for high-school-age
children was being shot with a gun.

Not just people in large urban
areas, but all of us have been inundat-
ed with statistics that cause concern
about schoolchildren's safety. Illinois
appears to be typical of the nation.
According to a statewide survey con-
ducted by the Illinois Criminal Just'ce
Information Authority in May 1990:

1 in 4 students feared violence in
school
1 in 5 students feared violence com-
ing to and from school

Carolyn Pereira is the executive director
of the Constitutional Rights Foundation
in Chicago.

1 in 12 students had been physical-
ly attacked
In a recent interview with Catalyst

magazine, Lt. Thomas Byrne, the head
of the Chicago Police Department's
new school patrol division, indicates
that, not only are there more inci-
dents, but they are more violent: "The
days of West Side Stmy and fist fights
are over. Now it's chains and brass
knuckles and anything you can maim
with."

The violence we are seeing in
school reflects the increased violence
in society. Once, our children were
able to grow in safe communities in
much the same way as eggs develop in
their protective shells. But, as colum-
nist Ellen Goodman asked in one of
her recent articles, have our commu-
nities become our Humpty Dumpty?
How can we keep him from falling off
the wall? And, if he has already fallen,
how can we put him back together
again? It will certainly take more than
all the king's horses and all the king's
men.

This article will examine what are
believed to be the causes of violence
in communities and schools, how
school boards and legislatures are
responding, and, most important,
what our prospects seem to be for the
future of our schools.

What Causes School Violence?

In a recent survey conducted by the
National School Boards Association,
school superintendents from urban,
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suburban, and rural districts ranked
family problems and the violence on
television and in movies ahead of
drugs, alcohol, guns, poverty, and
racial tensions as the first and second
causes for school violence. Family
problems means more than divorced
or poor families. Traditional and well-
to-do households are also disintegrat-
ing. Often, in environments imbued
with violence, abuse, and addiction,
there is a lack of parental caring and
supervision.

Television often portrays aggres-
sion as an appropriate, expected, nor-
mal behavior for solving problems
and relieving frustrations. Students
can easily get the impression that they
may, and should, replicate that behav-
ior. As the study said, "In an era when
some children spend as many hours
with Beavis and Butthead as they do
with Morn and Dad, efforts to limit
the amount of violence on television
seem especially appropriate."

Although drug use is declining,
alcohol abuse continues to rise. Sixty
percent of murders involve alcohol.
Both substances affect judgment.

More and more guns are finding
their way into the hands of young
people, with deadly results. According
to the Illinois Criminal Justice
Authority, one out of three children
brings a weapon to school. Recently, a
six-year-old brought a gun to a Chica-
go elementary school and, by accident
or design, shot one of his classmates.
If current trends continue, by the turn
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of the century, the chance of dying by
a gunshot wound will surpass that of
auto accidents.

Social conditions exacerbate the
situation. Poverty, as well as racism,
can lead to feelings of powerlessness,
alienation, and anger. Unemployment
is on the rise, and minorities appear to
suffer disproportionately. Anger can
tArn into violent action, not necessari-
ly directed at anyone or anything
related to the source of the problems.
These random acts of violence add to
rising tensions in school as well as in
the rest of society.

New Are Schools and States
Responding?
Though schools by themselves are
unable to correct the social conditions
that breed violence, they cannot
ignore them. How arc they and state
legislatures trying to do their part?

The 1993 National School Board
Association's survey on how schools
were responding to violence included
600 school districts representing
urban, suburban, and rural areas. This
survey reported that, of the 600
school districts:

78% use suspension
72% use expulsion
15% have metal detectors to screen
for weapons
50% search student lockers
24% send dogs to search for drugs
61% use conflict resolution and
peer mediation programs
43% use mentoring
39% conduct multicultural sensitiv-
ity training
38% provide parental skill training
39% have law-related education
programs
According to a survey reported in

Education Law Reporter (1993), sever-
al states have passed statutes designed
to keep weapons away from schools
and school functions, often increasing
the penalties as they did during their
"war on drugs." The laws vary in how
"tough" they appear. In Illinois, pos-
sessing a weapon within 1,000 feet of
school property is illegal. If minors
(ages 14-16) are indicted for this vio-
lation, they will be automatically
transferred from juvenile to criminal

court. In Louisiana, students who
possess weapons can spend up to five
years imprisoned at hard labor. Stu-
dents in Texas who possess weapons
are expelled. Although California law
allows for student expulsion for carry-
ing a weapon on school grounds, stu-
dents with written parental
permission may actually carry
weapons to school; however, Califor-
nia also has a parental responsibility
law. Colorado's Zero Tolerance Law
provides for automatic suspension or
expulsion of students possessing a
weapon on school grounds.

Although most of the legislation
has been designed based on a get-
tough attitude, a 1993 Illinois law
mandates violence prevention educa-
tion in every schoolif the funds are
available. It was passed without an
accompanying appropriation. Nation-
ally, only 6% of funds directed at vio-
lence are spent on violence prevention
programs. We must consider whether
this really is an appropriate allocation
of funds.

What About Our Basic Freedoms?
Some of these school practices and
laws may set us on a path that erodes
a number of the basic freedoms guar-
anteed under the U.S. Constitution.
Although suspensions and expulsions
carry with them some basic due-
process assurances, in practice there is
actually far less protection for a stu-
dent accused of a suspendible offense
than for one accused of a crime. Metal
detector or dog searches of a student
or locker challenge Fourth Amend-
ment guarantees of freedom from
unreasonable search and government
seizure.

Obviously, exceptions have always
been made in times of emergency, and
courts seem to have sanctioned many
of these actions, realizing, at least in
part, that individual freedoms are not
possible if the larger community has
fallen apart. Nevertheless, "get-tough"
policies might result in unforeseen
and unintended outcomes that under-
mine a commitment to some of our
basic democratic values. As we devel-
op programs to prevent and treat,
they must be compatible with a demo-
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cratic society. Our democracy cannot
survive unless people are committed
to the rule of law and the underlying
values of the Constitution such as jus-
tice, equality, liberty, and due process.

What Makes Children Violent?
The American Psychological Associa-
tion (1993) suggests that the causes of
school violence are complicated and

iinterrelated. They involve children's
nature and nurturance; that is, the
habits they develop as a result of the
intersection of their biological traits
and their surroundings. Some chil-
dren are more at risk because of fac-
tors that include:

an aggressive nature (perhaps due
to an overabundance of the hor-
mone testosterone)
race (African-American males have
a 1 in 27 chance of dying by inter-
personal violence)
gender (females have a greater
chance of being abused)
sexual orientation (gays and les-
bians become victims of hate
crimes)
disabilities (handicapped children
are targeted because of perceived
vulnerability)
intelligence (some children are
unable to generate nonviolen'
options)
Ronald G. Slaby, senior scientist

with the Education Development
Center and lecturer at Harvard Uni-
versity, emphasizes the thinking
habits of those involved in violence,
including their lack of skill in prob-
lem solving and their inability to gen-
erate alternative solutions. Often,
these children, who are generally
impulsive, not reflective, believe that
violence is an appropriate response.

As already mentioned, a dysfunc-
tional family environment adds fuel to
the fire. Child-abuse victims are more
likely to become abusers themselves.
School and community incidents can
also help to foster behavior that is
inappropriately aggressive (or passive)
in response to violence. Gangs can
present terrible options to children
for example, join them or do nothing
to oppose them. When biologically at-
risk children are growing up in a vio-
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Associations to Contact

Here are contacts for more
information about youth vio-
lence prevention:

National Education Association
1201 16th Street, NW
Washington, DC 20036
Contact: Richard Verdugo

2021822-7453

National School Boards
Association

1680 Duke Street
Alexandria, VA 22314
Contact: Lynne Glassman

703/838-6702

lent environment that condones vio-
lence and/or consists of victims of vio-
lence, they are more likely to become
violent, condone violence, or other-
wise encourage victimization.

Violent children and victims are
often rejected by conforming peers,
do less well in school, and hang out
with similar types, reinforcing nega-
tive behavior. Not only do these early
behavior patterns interfere with suc-
cess in school and positive peer rela-
tionships, but they have lifelong
effects.

What Protects Children from
Violence?

Obviously, not all children who come
from dysfunctional families or who
attend violent schools become
involved with violence. Bonnie
Benard, a prevention specialist for the
Western Center for Drug-Free
Schools and Communities at Far West
Laboratory for Educational Research
and Development, describes charac-
teristics that can protect a child from
the environment. Unlikely to become
involved with violence are socially
competent children with problem-
solving skills and a positive sense of
self. Social competence includes con-
cern for others, good interpersonal
skills, and a sense of humor. Effective
problem-solving skills include being
able to understand rules and the rea-
sons for them and evaluate a number

of alternative solutions to frustrating
situations. A positive sense of self
includes confidence in one's ability to
work out problems.

What Can Adults Do?

Families, communities, and schools
can help children develop the charac-
teristics outlined by Bonnie Benard
and thereby alter children's potential-
ly violent responses. Tim Buzzell
(1992) has suggested that protecting
children from aggressive behavior
means providing them with:

a sense of communitycaring and
support from a group of adults with
whom the children can form signifi-
cant bonds
a structure of clear and consistent
expectations about nonviolent
behavior
opportunities for children to take
control of their lives, gradually
gaining more and more autonomy
David Hawkins's social develop-

ment strategy (1992) identifies bond-
ingthe feeling of being connected to
others who act prosociallyas most
important in healthy behavior devel-
opment. To overcome the effects of a
dysfunctional family, a child might
develop strong bonds with a nonvio-
lent group if three conditions are met:

the child is given opportunities to
contribute to the group
the child has the skills needed to
contribute
the child's contributions are consis-
tently recognized

What Are Our Prospects for Safe
Schools?
In light of these theories, it is impor-
tant to consider how effective the
courses of action reported by the
National Association of School Boards
might be. They can be categorized
into deterrence, prevention, and treat-
ment categories.

Deterrence
Five of the courses of action report-
edsuspension, expulsion, metal
detectors, locker searches, and dog
searchesattempt to treat the symp-
toms. They send a clear message to
students that weapons and drugs are
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unacceptable at school. The punish-
ments reinforce the message. This is
consistent with Buzzell's theory that
children need a structure of clear and
consistent expectations about nonvio-
lent behavior.

Deterrence is most effective with
students who believe the rules are
sensible, helpful, and equitably
applied; who understand the need for
rules; and who agree with the policies.
But, according to Bonnie Benard's
characteristics, these are the children
least likely to be violent in the first
place. Deterrence will be least effec-
tive and perhaps even counterproduc-
tive with the 'students most likely to
bring weapois and drugs into
schools, as they will neither agree
with the policies nor submit to the
rules as sensible or fair.

Establishing deterrence policies
and rules will be much more powerful
if schools meaningfully involve stu-
dents in creating them. This process
responds favorably to both the
research and the democratic princi-
ples of involvement in rule making.
The students will not only view the
rules as more sensible than otherwise,
but they will develop an understand-
ing of the need to maintain a balance
between Bill of Rights guarantees and
the responsibilities citizens need to
assume as they construct deterrence
policies. As in the case of one Chicago
high school student who advocated
school metal detectors, they might be
willing to abrogate their rights when
they become involved in the rule-
making process.

Prevention

The remaining measures might help
eliminate school violence if they are
used with all students before any vio-
lence occurs. Conflict resolution and
peer mediation programs, which are
designed to give students the skills to
gradually take control of their lives,
are the most commonly used method
of this type. By giving students alter-
natives to violence and training them
to resolve disputes before they turn
violent, these programs appear to kt.
positive responses to the research.

However, it is important to note
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that the cognitive development mod-
el, which emphasizes verbalization as
in peer mediation, may be much more
difficult for students prone to vio-
lence. Some educators are searching
for ways that offer more physt:..1 nut-
lets. It may be more helpful to be able
to punch a bag or slam clay into a pot,
at least to divert the violence to a non-
human target.

Mentoring responds to the need for
positive, significant relationships with
positive role models. But mentoring
may not have enough power to coun-
terbalance the impersonal atmosphere
of large schools with large classes.

The ability of multicultural sensi-
tivity training to help students form
positive bonds may be greatly
strengthened by programs that link
diverse students over the long term in
ways that cause them to work togeth-
er to problem-solve. Service learning
is a powerful model for this purpose.
Schools need to have options for stu-

dents with differer.- 'zarning styles.
Understanding why people act as they
do, coupled with working together,
certainly begins to address violence
caused by prejudice.

Parental skill training is designed
to tackle what everyone- seems to
agree is the major cause of violence
dysfunctional familiesbut, without
the ongoing support of a positive
community, it won't be effective. At
least, learning about parenting can
help students understand that there
are different parenting models, not
just the one they experienced.

When parental skill training also
involves students' parents (the grand-
parents-to-be), they are often over-
whelmed by their own problems
unemployment, poor housing, or
failed relationships, for example.
School systems do not have the
resources to address environmental
problems or firmly entrenched adult
habits. Perhaps the most helpful
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aspects of these programs are similar
to those provided to the students
themselvesthe parents are able to
form a vision of another way of life
and some behavior models that can
help them reach that vision.

Law related education has the
potential for addressing both the
bonding and cognitive development
theories. LRE involves putting young
people in contact with a variety of
positive role models with whom to
interact. It also helps develop critical
thinking skillsgenerating and evalu-
ating courses of action. When incor-
porated into the ongoing curriculum,
it also reaches all students.

Treatment

All the "prevention" programs
described, if offered only to students
who are thought to be most likely vio-
lent or who have demonstrated vio-
lent behavior, can become treatment
programs. Treatment programs have
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several disadvantages. Many schools
find that limited resources call for tar-
geting programs for violence preven-
tion at those most likely to be
involved and those who already are.
Bystanders to violence rarely are treat-
ed because they have not been seen as
a critical piece in the puzzle; yet, even
if students are not part of the solution
to violence, they may be part of the
problem. Excluding the majority of a
student population from programs
because they are neither perpetrators
nor victims ignores the research that
calls for a strong, positive, antiviolent
community.

If not properly administered, tar-
geting students as potential perpetra-
tors or victims can have the additional
disadvantage of contributing to self-
fulfilling prophecies: if students are so
labeled, they are more likely to earn
their labels.

Is Further Research Available?
The research that informs schools
about effective violence prevention
programs is limited and inconclusive.
Patrick To len and Nancy Guerra at
the University of Illinois at Chicago
are in the process of completing a
review of the literature. Their paper,
"What Works in Reducing Adolescent
Violence: An Empirical Review of the
Field," will be available this spring.

At the University of Michigan, psy-
chologist Leonard Eron's research has
identified children who are likely to
develop patterns of violence. He has
concluded that eight-year-olds who
are considered highly aggressive are
three times more likely to commit
crimes by age 30. Some of the factors
he used to identify overly aggressive
children include those who disobey
the teacher; who often say, "Give me
that!"; who push and shove other
children; who give dirty looks or stick
out their tongues at other children; or
who start fights over nothing. As part
of his ongoing research, students who
score in the top half on the aggression
scale are offered three different kinds
of treatments. The least expensive
intervention is one year of classroom
lessons conducted by the regular
classroom teacher including all chil-
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dren, not just the aggressive. Another
is 22 weeks of small group sessions
taught by experts in peaceful conflict
resolution. The most expensive treat-
ment, family counseling, also lasts for
22 weeks. In order not to stigmatize
the students, those who are selected
are sent home with letters indicating
they have been selected for "leader-
ship training."

To wait, however, for the results of
Eron's or any other research is not an
option. What experts and common
sense tell us is that no single response
can stop school violence. Obviously,
schools would be in better shape if
society was in better shape; but
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schools may be the most practical
hope of reversing society's violent
trends.

The causes of violence are compli-
cated and interrelated. The responses,
therefore, must be diverse and var-
iedtailored to the actual setting in
which the violence occurs and the
nature of that violence. Every student
is at risk. Schools must work now to
enharce ways in which they provide
students with a safe environment that
allows opp-t-tunities to bond with
nonviolent people as the students
develop their cognitive skills.

We cannot afford to wait until
society is better. 0
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lipathing Strategy

No Weapons Allowed
Melissa Iota &Ida &PIS, and Charksile Wager

Background
As in the war on drugs, state legisla-
tures and schools often increase
penalties as a response to rising vio-
lence. This simple strategy explores a
new rule with a harsh penalty that a
principal presumably posted after
receiving a copy of a new state law
designed to keep weapons out of
schools.

Students will be asked to consider
questions such as: Is the rule clear
enough? Will this rule help solve the
problem? Can/should it be rewritten?
What else can/should principals,
teachers, and other school officials
do? What can police officers, parents,
and students do to help make a school
safer?

Objectives
Students will compare and contrast
the "letter" and "intent" of the law
by using critical thinking skills in
judging the hypotheticals in the stu-
dent handout.
Students will recognize that it takes
more than a law to solve a problem
and that they can play a role in
solving problems.
Students will develop an under-
standing that state legislators, prin-
cipals, parents, teachers, police
officers, and students may interpret
rules differently.

Target Group: Secondary students

Melissa Lumberg, Hilda Harris, and
Charlotte Wager are attorneys with the
fernier & Block law firm in Chicago. At
James Ward School, they participate in
one of the partnerships in the Constitu-
tional Rights Foundation Chicago Con-
stitution Program.

Tune Needed: 1 day

Resource Person
The lesson provides a good opportu-
nity to invite your school principal,
assistant principal, or a local legislator
to visit the class. The guest could
react to the students' answers to the
debriefing questions. An attorney is
also a good resource person for this
lesson. The attorney could discuss the
process of evaluating a case from all
points of view, as do the students who
are part of the "human graph"
described below.

Materials Needed
Student handout
This continuum on the chalkboard:

human graph members, "Do you
agree or disagree that this is a vio-
lation of the law?" Allow time for
human graph members to think
about the hypothetical and physi-
cally move to a position on the
line.

5. Now ask the rest of the class to
explain why they feel students are
standing under 1. Repeat with 2-5.
As human graph members hear
arguments that seem persuasive,
they may change their minds and
move about under the line at any
time. You may choose to let the
human graph members explain
their position after all other stu-
dents have commented.

6. Continue this process until all the
hypotheticals have been evaluated
and discussed.

7. To debrief, ask these questions:
a. Does the school rule need to be

changed? Why or why not? If
so, how?

b. Would the teachers, principal,
students, parents, and sur-
rounding community of Fairlaw
School like your new rule?
Why? Why not?

c. Should conse-
quences for
breaking the
rule be includ-
ed? If so, what
would be some
appropriate

consequences? (Possible answers
include suspension, expulsion, and
punishing the parents).
d. What are some rules you think

schools should have to make
them safer?

e. Who can help make schools
safer?

f. What can they do?
g. What can you do?

1 2 3 4

Strongly Tend to Undecided Tend to
Agree Agree Disagree

5

Strongly
Disagree

Procedures
1. Have the class read the student

handout.
2. Choose four or five students to

become a human graph, and
instruct them to stand in front of
the chalkboard. Explain to the
class that you will read each hypo-
thetical in the handout and the
members of the human graph will
react to it by standing in front of
the number on the graph that cor-
responds with their opinion.

3. Instruct the class that the members
of the human graph are not
allowed to speak, so that the class
will have to interpret their
thoughts for them.

4. Read each hypothetical. Ask the
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Extension Activity

To improve the rule further, have stu-
dents in groups of three or four
attempt to revise it, including recon-
sidering punishments. Students may
also wish to develop proposals for
making schools safer and invite the
resource person back to talk about
their plans.
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Violence Toward Youth,
Not Youth Violence

Hon. David E. Ramirez, Judge of Denver Juvenile Court, asks
readers to share this perspective on violence and youth. Judge
Ramirez served on the American Bar Association Special Com-
mittee on Youth Education from 1990-93.

The recent concern over youth violence as expressed by local
and national officials exemplifies the ignorance regarding
children's issues generally. At the outset, I would note that
the real issue is violence toward youth and not youth vio-
lence, although those terms are often used interchangeably.
Youthful violence assumes youth are violent toward society
in general. Violence toward youth implies that youth (chil-
dren) are the subjects of violence by adults, and other youth.
In that regard, it is the violence to youth that has created the
current hysteria over youthful violence. Many studies suggest
that children who are subjected to violence are more suscep-
tible to becoming violent youth and later violent adults.

A recent survey by the National Institute of Justice indicat-
ed that being abused as a child increased the odds of future
delinquency and adult criminality overall by 40 percent. The
likelihood of arrest as a juvenile increased by 53 percent, as
an adult by 38 percent, and as a perpetrator of violent crime
by 38 percent if a child was abused and neglected.

It is within that context of violence toward youth that we
must direct our energies if youthful violence is to be abated.
Ongoing studies and data suggest that incarceration is not a
preventative vehicle for future violence. In fact, one recent
report indicates that jailing juveniles increased the potential
for future criminal acts and jailing juveniles with adults exac-
erbates their criminality. This would suggest that prevention
at age zero is the most appropriate point at which to address
juvenile violence.

The irony of this situation is that answers are available and
could have been adopted in the past. From scientific studies
and common sense, we know why violence involving juve-
niles exists. The risk factors in the child's life create the cycle
of violence. Those risk factors include: (1) family influences;
(2) school experiences; (3) neighborhood and community
influences; (4) peer influences; (5) individual characteristics.

. . . As a society of committed individuals, we need to
deflect the focus from juvenile violence to the juveniles them-
selves. We need to shift the focus from incarceration to pre-
vention, away from juvenile jails and toward juvenile care
facilities. Our leaders must understand the origins of vio-
lence, not the results of violence. We must not mistakenly
believe that victimization starts at the end of a gun, but when
a child is born into deprivation and poverty.

Source: Safeguard News & Views (Spring 1994): 1-2. Safe-
guard News & Views is published by the Boulder, Colorado,
Safeguard Law-Related Education Program.
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Student Handout

The state legislature wants to get tough on
crime and help the schools become safer.
Increasing school violence has caused it to pass
a law saying that, if students bring weapons to
school, their parents may be fined and the stu-
dents may be expelled with possible automatic
transfer of their case to adult court, where they
could be sentenced to prison for up to two
years. Also concerned about student safety,
Fairlaw School Board has asked the principal to
make sure students understand that they may
not bring weapons to school. At all school
entrances, the sign "No Weapons Allowed" has
been posted. All students found with weapons
will be reported to the police.

Try to figure out if the new law should
apply in the following cases, keeping in mind
both what the sign says, why the legislators
passed the law, and what a weapon is.

1. Aaron, a fifth-grade student, takes the city
bus to school every day. On the bus, he is
sometimes bothered by a group of older
boys who take his lunch money and threat-
en to beat him up if he tells. He is so scared
that he begins bringing a short metal pipe to
school in his book bag. He plans to pull the
pipe out to scare the big boys if they start to
hurt him. Is Aaron breaking the rule?

2. Keisha always carries a pocket knife that
her dad gave her. She is artistic, and she
uses the pocket knife to whittle small
wooden statues while she is waiting for the
bus going to and from school. Is Keisha
breaking the rule?

3. Dejon brings a butter knife to school to use
to spread tuna fish on crackers at lunch. Is
Dejon breaking the rule?

4. Karen has to walk through a bad neighbor-
hood to get to school. She carries a baseball
bat with her every day. Is Karen breaking
the rule?

5. Carlos's brother is in a gang. Carlos finds
his brother's brass knuckles under the bed.
He brings them to school to impress his
friends and see if they know what they are.
Is Carlos breaking the rule?

6. Jasmine brings a water gun to school and
soaks all her friends at recess. Is Jasmine
breaking the rule?

7. Andy saves rubber bands, which he likes to
shoot at his friends. Is Andy breaking the
rule?
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Through Students' Eyes:

A Fair Classroom
An analysis of students' views on common learning and testing practices

Theresa A. Thorldiseil

Suppose we set out to make
issues of fairness central to test-
ing and learningto organize a

classroom that simultaneously estab-
lishes equality and recognizes the
characteristics that distinguish indi-
vidual students from one another
(e.g., skill, strength, wisdom, kind-
ness, grace). How might we recognize
the inherent tensions between the
expectations of society and the agen-
das of particular students?

These are questions that we who
are preoccupied with commutative
justice ask ourselves. They are also
commonly overlooked by educators
who S: 2k to establish fair schools.
Educators do not ask why we have
schools or if students who attend
them should be asked to learn, take
tests, and participate in contests. It is
usually assumed that schools ought to
exist and that such common class-
room situations are ethical. Educators
talk instead about how learning
opportunities ought to be distributed,
what procedures teachers should use
to attain particular goals, and how to
punish students who do not do what
they are told. That is, educators dis-
cuss matters of distributive, procedu-

_ . _. ..... ...... . ... _

Theresa A. Thorkildscn is an assistant
prtzfessor of educational psychology at
The University of Illinois at Chicago.

ral, and corrective justice while over-
looking commutative justice.

Mural Reasoning Assumptions

Psy.tiologist Lawrence Kohlberg
argued that most individuals overlook
matters of commutative justice
because they do not attain the level of
moral reasoning that allows them to
comprehend such questions. This
position is developed in his text with
Anne Colby, The Measurement of
Moral Judgment, among other works.
Yet, in the interviews on which
Kohlberg's conclusions are based,
individuals are never directly asked to
respond to questions of how society
ought to be organized. Instead, ques-
tions focus on personal conduct; for
example, people are asked if a hus-
band, Heinz, should steal a drug to
save the life of his ailing wife; whether
and how Heinz should be punished;
and who would be hurt by various
actions. People are not asked to cri-
tique the ethics of a society wherein
someone like Heinz is confronted
with such dilemmas.

This bias in the exploration of
moral development remains, and the
development of reasoning about corn-
niutative justice continues to be over-
looked. It seems problematic,
therefore, to assume that, because stu-
dents appear to accept the fairness of
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common classroom situations, they
cannot reason about commutative jus-
tice. Acting on the assumption that
students might be capable of such rea-
soning, I began to study the develop-
ment of student beliefs on how fair
classrooms ought to be organized.

Because there was no research evi-
dence that students could reason
about commutative justice, and
because we generally take for granted
the ideas that schools ought to exist
and ought to consist of tests, contests,
and learning situations, I started by
checking to see if children distinguish
among these different types of class-
room situations. If so, children should
be able to see the different purposes
the situations serve and judge the fair-
ness of educational practices in light
of this understanding. Adults know,
for example, that peer tutoring might
be a fair way to help students learn.
They usually think it is an unfair way
to organize a test or contest because
the goals of deciding what each stu-
dent knows and determining a winner
could not be attained.

Fairness and Conflicting Agendas

To define fairness differently for each
type of situation is consistent with the
views of philosopher Michael Walzer
as he explains them in Spheres o f Jus-
tice: A Defense o f Pluralism and Equali-
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ty. In a fair classroom, he notes, stu-
dents and teachers should seek to
understand and control the different
types of situations that predominate
in school. They should ask, for exam-
ple, whether and how often to take
tests, practice the things they know,
learn new things, and hold contests.
Teachers should not seek only to
stretch and shrink children to fit into
existing molds. Justice, in Walzer's
view, is not a matter of regulating per-
sonal conduct, but of defining corn-
mon educational goals and
establishing practices that allow indi-
viduals to attain those goals. Negotiat-
ing fair practices and coming to
agreement about how classrooms
ought to be c anized makes it possi-
ble to coordinate issues of equality
and of human diversity.

To adopt Walzer's view, we would
have to accept that organizing a fair
classroom is an inherently conflict-
laden enterprise. Within any class-
room there will be a multitude of
persona'ities and goals, and it will
always be difficult to simultaneously
acknowledge this multitude while
preserving equality. Dialogue among
those in a particular classroom seems
an ideal way to respond to this ten-
sion. Yet, to fully communicate,
teachers and students must examine
their understanding of particular edu-
cational goals and of particular class-
room practices. Communication
might be improved, therefore, if we
accept the notion of conflicting agen-
das, note that teachers and students
do not often share an understanding
of particular goals, and begin to
explicitly negotiate fair practices.

A Map of Students' Fairness
Reasoning

To anticipate issues that are likely to
be conflict-laden, the following results
show several levels of students' rea-
soning about fairness. First, students'
ability to distinguish among the par-
ticular needs, features, and goals of
tests, contests, and learning situations
was explored. Then, the extent to
which their fairness beliefs reflected
an adultlike understanding of each
type of situation was studied. I tested
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Know These Terms

Commutative justice in the classroon. involves bal-
ancing society's demands for student equality with
individual student perceptions of what is fair in particular situations.

Distributive justice looks at how learning opportunities should be made
available to students.

Procedural justice deals with the means teachers should use to attain partic-
ular goals.

Con-ective justice seeks to determine appropriate punishments for students.

whether students incorporated into
their fairness beliefs, the range of
issues that adults see as relevant when
establishing fair testing and learning
practices. Finally, the ways in which
children prioritize different types of
situations was explored.

Conceptions of Fair Testing and
Learning Practices
Interviews with elementary students
in grades 1, 3, and 5 showed that chil-
dren as young as first grade easily dis-
tinguished among learning, testing,
and contest situations and considered
their different goals when judging the
fairness of particular classroom prac-
tices. Specifically, they judged peer
tutoring as a fair way to organize
learning, but not tests or contests.
They judged interpersonal competi-
tion as fair only for contests. Solitary
v.'ork, in their view, was as fair for all
three kinds of situations, an idea that
is compatible with individualistic
notions of how a society might be
organized.

Children were what Walzer would
call "particularists"they recognized
that the fairness of a particular prac-
tice depends on the definition of the
situation under consideration. Never-
theless, the table shows that they did
not always hold an adultlike under-
standing of these situations.

For learning situations, adults are
typically concerned about ensuring
that all students are able to maximize
their potentials. Students ages 6-29
were confronted with this and asked
to evaluate the fairness of peer tutor-
ing; enrichment for high-ability stu-

6 0

dents; acceleration for high-ability
students; conditions where the high-
ability students are required to sit
quietly and wait for low-ability stu-
dents; and conditions where low-
ability students are not allowed time
to finish assignments.

Most students said that peer tutor-
ing was the most fair way to help stu-
dents learn. Yet, it was only after
about age 18 that students commonly
considered the range of issues that
adults see as important for learning
and argued that fair practices should
enable everyone to maximize their
intellectual potential. Furthermore,
children below about age 10 did not
mention learning or understanding
when justifying their decisions. They
still thought peer tutoring was most
fair but talked about making sure that
everyone has equal piles of work and
rewards.

Whereas learning situations are
intended to help students compre-
hend new ideas, tests are designed to
assess what students know. Most
adults assume that solitary work is
essential if teachers are to discover
what each student knows. Interviews
with students ages 6-12 showed that
they' fully understood this only' after
about age 11.

The development of 'conceptions of
fair testing practices followed a pat-
tern different from that found for
learning. Whereas adultlike concep-
tions of fair learning practices
emerged at about age 18, adultlike
conceptions of fair testing emerged at
about age 11. These findings provide
further support for Walzer's belief
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Approx. ages

6-7 years

8-9 years

10-11 years

12-13 years

14-16 years

16-18 years

18+ years

A Close Look at Student Viewpoints

Study A
Learning

( Thorkildsen 1989)

Equality of rewards: Doing schoolwork and
gaining rewards is more important than
ensuring that slower workers finish the work.
Finishing schoolwork or getting rewards is not
associated with understanding or learning.

Equality in the amount of schoolwork completed:
Practices that allow everyone to have equal
piles of work are judged fair. Completing an
assignment is not yet associated with learning.

Equality of learning: Learning is the most
important social good to be considered.
Everyone should learn the same material
equally well. Practices that allow this are
judged fair.

Equity and equality of learning arc partially
differentiated: Students vacillate between
endorsing practices that promote simple
equality of learning (as in Level 3) and equity
of learning (as in Level 5), wherein abler
students learn more.

Equity of learning: Judged most fair arc
meritocratic systems, where those capable of
learning more do so.

Study B
Testing

(Thorkildsen 1991)

Fair practices produce equal test scores: Peer
tutoring is more fair than solitary work
because it enable3 everyone to finish and get
the same perfect score.

Fair practices produce equal effort and equal test
scores: Fair practices should permit equal
scores. Solitary work is the most fair way to
test because teachers can see what students
know. Yet, peer tutoring is fair because, by
helping slower learners work harder, scores
will be equal. Equal test scores mean equal
attainment regardless of how they are
obtained.

Fair practices produce equal effort, and unequal
test scores arc possible: Helping on tests is unfair
because students are harmed if they do not
learn to think for themselves and remed,. their
own mistakes. But, if peer tutoring is allowed,
students will know the work equally well.

Fair practices produce equal representation of
abilities: Fair testing requires solitary work.
Peer tutoring is cheating. Different scores for
fast and slow learners are seen as fair and
possible, even if everyone works hard. Helping
will not make everyone equal in ability.

that individuals construct an under-
standing of each type of situation and
a corresponding conception of fair
societal practices.

Although these generalizations are
possible, teachers will probably find

that their students are sometimes con-
fused about the meaning of particular
situations. Primary teachers, for
example, might be surprised to find
that children are confused about
when copying is legitimate. These

6 1.

58 OPtATI. O N L A W R E L A T I) 11 ( A TION

youngsters have difficulty distinguish-
ing between copying to learn new
words a Id copying to complete a
spelling test. Furthermore, it is diffi-
cult for children (and adults) to deter-
mine whether workbooks and
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worksheets should be viewed as tests
or as opportunities to learn. (These
discoveries are evident in Nicholls
and Hazzard's Education as Adventure:
Lessons from the Second Grade.) It
seems likely that additional confusing
and ambiguous situations will come
up if teachers and students regularly
engage in discussions about fairness.

Situation Prioritization
Questions about students' concep-
tions of fairness involve matters of
procedural and distributive justice
that educators often consider. Orga-
nizing tests so that teachers can find
out what students know involves pro-
cedural justice. Helping high- and
low-ability students learn seems to
involve both distributive and proce-
dural justice. So far, in other words,
we have not directly explored stu-
dents' commutative justice reasoning.
Yet, we have learned that students and
teachers do not always share the same
understanding of common classroom
activities. For certain moral and intel-
lectual purposes, we should be cau-
tious about assuming that adultlike
conceptions are superior conceptions.
Discussions of how to prioritize vari-
ous types of classroom situations
matters of commutative justicecan
be illuminating for adults as w,;11 as
children, but only if teachers allow
students to comfortably share their
ideas.

Evaluating matters of commutative
justice requires students to coordinate
a variety of goals and values to deter-
mine which types of situations should
predominate in school and what type
of community to build there. To sim-
ply ask students what a fair communi-
ty ought to look like is to invite a level
of abstraction that would be difficult
to interpret. How can we ensure at
least a rudimentary level of shared
meaning or common basis for under-
standing the alternative visions that
are likely to be put forth?

One way is to ask students how
often a particular type of situation
ought to occur. Such a question offers
a level of concreteness from which we
can make more abstract generaliza-
tions about how school ought to 131
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organized. I tried this, for example, by
asking students ages 7-12 how much
testing is fair in school. To respond to
this question, they needed some
understanding of the nature and pur-
pose of testing, but they also asserted
their own values and weighed the
importance of various types of class-
room sit,ations (e.g., learning, free
time, tes1s).

In individual interviews, two
groups of students evaluated the fair-
ness of different types and quantities
of tests ranging from daily tests to
replacing tests with class disc fissions.
The students attended schools with
two different teaching philosophies
views that seemed to have some
impact on how the students priori-
tized testing.

MONTESSORI CLASSROOMS.

One school was a public Montessori
school in which students usually
spent their time doing active inquiry.
They had no textbooks or workbooks,
nor did they complete worksheets.
Their only experience with tests were
state-mandated standardized achieve-
ment tests taken in grades 2, 3, and 5.
For the most part, the students
received all evaluative feedback either
verbally or in the form of written
comments. The dominant position
among these students was that tests
interfere with learning and should be
used infrequently, if at all. The stu-
dents typically chose as most fair one
standardized test a year or no tests.
Some supported their view by illus-
trating what students might accom-
plish in place of doing tests. Others
talked about the shortcomings of hav-
ing too many tests. When choosing no
tests as fair, these students were not
trying to avoid evaluation. They saw
tests as serving only to create a paper
trail of their mistakes. As one student
put it, "The teacher could just ask
them questions. Then if they make
mistakes, the teacher could correct
them and they won't feel bad. Here
[in unit tests] they write their mis-
takes down and it's hard to forget that
you made them . . . . It's hard to fix
them." Those who selected one stan-
dardized test differed only in that they
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preferred to keep evaluation private.
They worried that students would feel
embarrassed in front of their friends if
they didn't know the answer in a class
discussion.

TRADITIONAL CLASSROOMS

The other schools were traditionally
organized neighborhood schools
where direct instruction was state
mandated and systematically imple-
mented. During specific parts of each
school day, all interruptions ceased
and children engaged in this ritualized
form of learning. Lessons began with
a review of previously covered materi-
al. Teachers then presented new mate-
rial, and children engaged in guided
practice. Feedback and corrections
immediately followed. The cycle was
repeated until everyone seemed to
master the material. Then, when
ready, children engaged in indepen-
dent practice. These les:;ons empha-
sized the attainment of correct
answers rather than self-expression.
Worksheets and tests were frequently
used.

The common position arrwrig stu-
dents in these schools was consistent
with the view that testing is learning.
They argued that having daily
quizzes, biweekly unit tests, and a
standardized test at the end of the
year is most fair. They gave reasons
like, "If they do tests, they are learn-
ing what they need to for the next
grade." They said the more tests stu-
dents take, the more they learn. They
did not suggest that students should
study or prepare for tests. To them,
the only students who learn take fre-
quent tests and do their own work.

CONFORMITY, WITH EXCEPTIONS

In each type of school, many of the
students interviewed said that the
amount and type of testing they expe-
rienced was most fair. In the Montes-
sori school, where correct answers
were not emphasized, students said
that tests interfered with learning. In
the traditional schools, where learning
activities were organized in a testlike
fashion, students said that teachers
should give frequent tests. These find-
ings suggest that teachers who engage
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students in discussion about how
school ought to be organized are
unlikely to be faced with open rebel-
lion against their current practices.

Nevertheless, within each of these
schools, a sizable number of students
thought that the current practices
were not as fair as other alternatives.
Some students in the Montessori
school held positions consistent with
the dominant view held by those in
the traditional schools and vice versa.

Furthermore, some Montessori
students joined those in the tradition-
al schools in taking a more balanced
position that testing informs learning.
These students asserted that having
tests frequently, but not daily, would
keep them on their toes and help
them know what was important to
study. They usually chose to have
either daily quizzes or unit tests, argu-
ing that one or no tests would not
help students discover what they need
to learn. They also said that having all
the different tests would be too many,
and that students would not have
time to study.

A small number of students in both
types of schools asserted a fourth
position: that teachers should not
evaluate students and that all testing
is unfair. They often worried that tests
would be too hard and that students
would be punished (e.g., would flunk
or have privileges taken away) if they
did poorly.

This range of positions suggests
that teacheis and students could ben-
efit from discussions of how school
ought to be organized. Public discus-
sions about the diversity of opinions
that are likely in a single classroom
could lead students and teachers to a
deeper understanding of one another.

Insights from One Classroom

Deeper understanding, however, will
probably not eliminate conflict. In
classrooms where commutative justice
is a central concern, negotiations will
be constant. A group of fourth and
fifth graders, their teacher Candace
Jordan, and I discovered this while try-
ing to improve cooperative learning.

Candace regularly engages her stu-
dents in democratic decision making

about fair and effective ways to orga-
nize the classroom. When we began
our collaboration, Candace's students,
like most researchers who study
moral development, assumed that
fairness must involve matters of per-
sonal conductfollowing school
rules. Through a variety of activities,
we let the students know that we were
genuinely interested in their critiques
of the practices that lead to such rules.
Then, with the students' consent, we
changed the ways in which they were
allowed to collaborate and asked the
children to critique their experiences
under both the old and new systems.
In doing so, we discovered many
problems with the cooperative learn-
ing practices established by
researchers. Some actually hindered
the development of beneficial collabo-
rative relationships.

Assigning students to groups, for
example, put excessive restraints on
the spontaneous creativity that nor-
mally dominated Candace's room.
Good ideas could not spread as easily
throughout the group because stu-
dents were less free to approach non-
group members who might otherwise
help them. We introduced this prac-
tice with the hope that students who
were becoming socially isolated could
be better integrated into group activi-
ties. Yet, in doing so, power struggles

became the dominant focus of every-
one in the room. We had underesti-
mated the importance of personal
skill, friendship, and trust to genuine
collaboration.

The children also surprised us by
inventing a process for resolving per-
sonal conflicts in nonthreatening and
more moral ways. Placing a tape
recorder in a quiet corner of the
room, we provoked them to reflect
and discuss the fairness and effective-
ness of the ways in which they collab-
orate. They surprised us by using this
style of discourse to raise sensitive
issues and resolve personal conflicts.
They showed us what Dewey meant
when he said:

Democracy is a way of life con-
trolled by personal faith in person-
al day-to-day working with others.
. . To take as far as possible every
conflict which arisesand they are
bound to ariseout of the atmo-
sphere and medium of force, of
violence as a means of settlement,
into that of discussion of intelli-
gence, is to treat those who dis-
agreeeven profoundlywith us
as those from whom we may learn,
and in so far as friends. (225-26)
Angela and Latoya, for example,

were having difficulty collaborating
and talked it out into the tape

(continued on page 62)
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Grade Level

Town and State

Which Learning and Testing Practices Are Fair?
As part of your discussion on commutative justice, see how your class completes this anonymous survey. Volunteers
can analyze and report the results. Decide whether the findings suggest that your class might benefit from
reexamining the ways in which you learn and take tests.

Dr. Thorkildsen is interested in your results! Once you've finished the survey, please take a moment to mail your
questionnaires to us at,nit, with your analysis. (We will need both!) The deadline is December 31, 1994. If the
response is strong, we'll cculpile the results and publish them in Update next year.

Address your package t':
Update Editor
YEFC Publications
American Bar Association
541 N. Fairbanks Court-15th floor
Chicago, IL 60611-9538

1. Peer (student) tutoring during learning sessions results in which of the following outcomes? Check one or more.
a. increased learning for the person being helped
b. increased learning for the person helping
c. a and b
d. a waste of time for both students
e. other

2. If peer tutoring is allowed during a test, whose knowledge will the score reflect? Check one or more.
a. the knowledge of the person being helped
b. the knowledge of the person helping
c. a and b
d. no one's knowledge
e. other

3. Check the learning methods you feel are fair for high-ability students. Star the fairest method.
a. additional learning activities
b. harder learning activities
c. the same learning activities as for other students
d. shorter time limits for completing activities
e. special advanced tutoring
f. other

4. Check the learning methods you feel are fair for all other students. Star the fairest method.
a. additional learning activities
h. fewer learning activities
c. easier learning activities
d. longer time limits for completing activities
e. peer tutoring
f. other

5. Are tests beneficial to learning? Circle one. Y N If yes, check the kinds of tests that are beneficial.
Star the most beneficial kind of test.

a. daily quizzes
b. weekly tests
c. end of unit tests
d. standardized tests
e. other
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6. Check the testing methods you feel are fair for high-ability students. Star the fairest method.
a. additional tests .

Y

b. harder tests
c. the same tests as for other students
d. shorter time limits for tests
e. use of books and notes during tests
f. other

7. Check the testing methods you feel are fair for all other students. Star the fairest method.
a. additional tests
b. easier tests
c. the same tests as for high-ability students
d. longer time limits for tests
e. tutoring during tests
f. other

8. Do you think we should have schools? Circle one. Y N Why or why not?

9. What should students do in school?

10. Do learning methods influence test scores? Circle one. Y N If yes, how?

11. If you could change one learning method, what would it be?

12. If you could change one testing method, what would it be?

recorder. Angela thought that Latoya
had not been doing her share of the
work. Here, she challenges Latoya:
"t hen collaborating], the person
has to see that it's OK to work with
that person. I usually pick the right
people. . . . I picked a new partner
[Latoyal now, and she's NOT working
very nicely, but I'm getting her good.
Before she was not working very
good, but I've gotten her on the
horsey and now we're taking a ride!"

Latoya responded to this apparent
criticism cheerfully, explaining her
actions under the pretense of dis-
cussing what makes a good collabora-
tor. "If you are stuck on something,
and you're working with somebody,
the person that knows it may help

you with it. Like my friend
lAngelalshe helps me with a lot of
stuff, and I think it's really nice for her
to do that."

"Thank you, Latoya," said Angela
with an audible sigh of relief. "I think
I have been helping her a lot, too. But,
I think the most thing she has been
helping me about is being my friend."

In the process of negotiating a fair
way to collaborate, these girls came
away from a difficult conflict with a
deeper understanding of each other.
They could not help but resort to
complaints about personal conduct.
Yet, by discussing what makes a good
collaborator, they resolved their dif-
ferences in a way that was not person-
ally threatening to either. Their
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subtlety and honest" are impressive;
but more important, they worked
through their conflict rather than
avoiding it by choosing another col-
laborator. In clarifying their relation-
ship, they established a form of
equalityboth gained something
from collaboration. At the same time,
.they learned to respect their unique
characteristics and to see the limits of
their ability to contribute to the task.

In a community of two people, it
seems easy to consider commutative
justice. How to make commutative-
justice discussions a regular feature of
classroom life, and to coordinate the
multiple perspectives of all students
and teachers, is, of course, a far
greater challenge.
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From Crow Dog to sacred Clowns:
Navajo Mysteries by Tony Hibernian

Gayle Mertz
deana harragarra waters

At first glance, one would not identify
Tony Hi llerman's Navajo mysteries as
law-related education text. Reading
any one of his books, however, belies
first impressions and reveals all the
elements of an engaging LRE lesson.

One thing to be learned about Indi-
ans is that history is deeply
entrenched in their contemporary
lives. Contemporary Indian law is no
exception. While the Brule Sioux and
Navajo cultures differ, the relation-
ship of tribal to federal law in both
cases is built on the same foundation.
To illustrate this point, examine the
landmark U.S. Supreme Court case F2c
parte Crow Dog--powerful name,
powerful case. On August 5, 1881,
Spotted Tail, a Brule Sioux chief, was
murdered by Crow Dog, whom he
had appointed captain of the Indian
police. Following Brule Sioux tribal
law, the tribal council ordered an end
to the trouble and sent peacemakers
to both the Crow Dog and Spotted
Tail families. Spotted Tail's and Crow
Dog's relatives talked over the dam-
ages and agreed that Crow Dog's fami-
ly should promptly pay Spotted Tail's
people $600, eight horses, and one
blanket. Thus, Brule Sioux tribal law
effectively and speedily redressed
Spotted Tail's killing and restored
tribal harmony and fellowship.

The story does not end here. Feder-
al officials labeled the Brule Sioux res-
olution "savage" and the tribe "people
without law." Thus, Crow Dog was
later tried in the Dakota Territorial
Court and sentenced to death by
hanging for this crime. His conviction
was reversed by the Supreme Court,

Gayle Mertz is director of the Safeguard
Law-Related Education Program in
Boulder, Colorado. deana harragarra
waters is the law librarian for the
National Indian Law Library in Boulder.
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which held that the Brule Sioux had a
sovereign right to their own law, leav-
ing the United States with no jurisdic-
tion. Perhaps this event was the
impetus for the eventual passage of
the Major Crimes Act of 1885, which
expressly provides for federal jurisdic-
tion over major felonies occurring in
Indian country.

This case is an example of tribal
law's providing a higher measure of
justice than American justice did.
Brule Sioux tribal law was based on
restitution and the importance of con-
tinuity of the community as a whole
in the furtherance of tradition and
custom. Hillerman explores the issues
addressed in Crow Dog: tribal
sovereignty, assimilation, criminal
jurisdiction, restitution, reparation,
and restorative justice. At the top of
the list of issues usually addressed in a
murder mystery, but rarely mentioned
in any of Tony Hillerman's stories, is
punishment.

Opening a Hillerman book, howev-
er, is nothing like opening a law book.
It is more like opening a combination
travel brochure, National Geographic,
and spine-tingling mystery. The read-
er is immediately and magically trans-
ported to a land that is simultaneously
exotic and ordinary; beautiful and
harsh; simple and complex. This land
is the Navajo Nation. Through the
eyes, ears, and hearts of two Navajo
tribal police, the reader is introduced
to Navajo culture (and, to a lesser
degree, those of the Hopi, Zuni, and
northern Pueblo).

Each of Hillerman's 12 books finds
officer Jim Chee and Lieutenant Joe
Leaphorn investigating an unusual
death. Their investigations take them
beyond a search for material clues and
the opportunity to arrest a defendant.
Woven as clues into each of these sto-
ries are threads of ancient and con-
temporary Navajo culture. Pulling the

a

wrong thread at the wrong time may
expose cultural or spiritual secrets
that are meant to be undisturbed. The
officers must cautiously determine
when and how to unravel the mys-
tery, and when to leave these threads
untouched out of respect for cultural
taboos.

As the stories unfold, the reader
gains a better understanding of what
legal scholars refer to as "customary
law" in debating Crow Dog and subse-
quent cases. Chee and Leaphorn's
knowledge of traditional Navajo mar-
riage, family, and clan relationships,
the distribution of property, and
social and political organizations
assists them in observing Navajo
behavior, uncovering and connecting
esoteric clues, and explaining their
method and reasoning to confused
Belaganas (Anglos). The patience and
respect with which they interact with
people, other living creatures, and
inanimate objects teach the reader
about Navajo relationships with time
and the environment, and a new out-
look on the meaning of justice.

Hillerman does not stereotype
Navajos or characters from other cul-
tures, but introduces a host of individ-
uals who have diverse and
complicated relationships with Navajo
culture: Chee, the younger officer,
aspires to become a yataalii (a
shaman), a goal that often puts him in
philosophical conflict with his
employment in law enforcement;
Janet Pete, a half-Navajo public
defender, grew up in the city and
moved to the Navajo Nation as a cul-
tural neophyte; numerous non-Navajo
characters exhibit considerable
knowledge of the culture, but taboos
limit them from becoming too inti-
mate with a culture they were not
born into. It is through the experi-
ence, or inexperience, of these charac-
ters that the reader becomes
acquainted with the subtleties of
hozho (or horzo).

Try as Chee may, he is unable to
explain hozho's meaning. His best
attempts to translate it into English
continually bring him back to the
English words harmony and beauty.
However, he is not using these words
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to describe music or scenery, but per-
haps the kind of justice the Brule
Sioux accomplished in the Crow Dog
incident. In Hillerman's most recent
book, Sacred Clowns, Chee explains
that . . we're dealing with justice,
just retribution. That's a religious con-
cept, really. We'll say the tribal cop is
sort of religious. He honors his peo-
ple's traditional ways. He has been
taught another notion of justice . . . .

That way you restore hozho." In each
of Hillerman's books, Chee and other
characters strive to reconcile the
incongruity between traditional U.S.
justice and traditional Navajo justice:
the difference between punishment
and restoration. In following Chee's
quests, the reader learns that U.S. jus-
tice is defined by laws and judges;
Navajo justice, by elders and shaman.

Hillerman's fidelity to Navajo cul-
ture and religion has won him an
honored place in Navajo society. In

1987, he became the only person to
receive the "special friend of the
Dineh" award "for authentically por-
traying the strength and dignity of tra-
ditional Navajo culture." (The Navajo
use the word Dineh to describe them-
selves.) His hooks are widely read by
the Navajo and are required reading
in many Navajo schools.

Suspenseful mystery, multicultural
perspectives, and provocative explo-
ration of law-related issues are inter-
twined in each of Hillerman's books.
His writing skill is equal to the physi-
cal beauty of the area that he writes
about, and the sensitivity and knowl-
edge that he shares about a people
who are often misunderstood. Hiller-
man paints pictures whereby America
can gain a foundation for enriching
its legal tradition by observing,
respecting, and calling upon the legal
traditions of its native peoples, the
Indians.

For Teachers and Students:
A Good Book About America's First Woman Lawyer

Myra Bradwell, a 19th-century
Chicagoan, was prohibited from prac-
ticing lawtwice by the Illinois
Supreme Court and then by the U.S.
Supreme Court. Why? Because she
was a woman.

But Bradwell didn't scurry back to
her kitchen and her family. Instead,
she began a quarter-century' career as
publisher and editor in chief of the
Chicago Legal News, for two decades
the country's most widely circulated
legal publication, and her vehicle for
promoting expanded rights for wom-
en and legal profession reforms. Brad-
well's story is recounted by Jane M.
Friedman in America's First Woman
Lawyer: The Biography of Myra Brad-
well (Prometheus Books), published
in 1993.

Despite Bradwell's impact on law
and women's rights in the mid-1800s,
little had been written about her until
the publication of this book. In it,
Friedman, a law professor at Wayne
State University Law School in
Detroit, chronicles Bradwell's activi-

ties within the Chicago legal commu-
nity, her advocacy of women seeking
to practice law and enter other profes-
sions, and the role of the Chicago
Legal News in improving lawyer's
access to information about legislative
actions and court decisions.

Bradwell began to study law with
her husband James in 1852, when he
was a law student himself. She wished
to help him in what became his busy
practice. She took and passed the bar
exam in 1869. The only woman who
passed a state bar before her, Arabella
Mansfield, passed the Iowa bar six
weeks earlier but returned immediate-
ly to teaching English and had no fur-
ther professional involvement with
the law.

Bradwell's inability' to work
increased her motivation to funnel her
talents into legal journalism. By 1872,
when Illinois passed a law making it
possible for women to practice any
professiona law Bradwell drafted
and lobbied through the state legisla-
ture"She was so immersed in her
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new profession that she didn't want to
bother [seeking admission to the
bar]," says Friedman.

Bradwell's paper became the "paper
of record" for the publication of
statutes enacted by the Illinois legisla-
ture and, later, for printing judicial
decisions by the Supreme Court and
all the lower federal courts in the
country. This tactic was a shrewd
business approach that ensured the
commercial success of the Chicago
Legal News and opened the door for
Bradwell's use of her publication as a
"bully pulpit" for her views.

Through the newspaper and her
own actions, Bradwell championed a
wide range of causes. She urged better
legal education and the establishment
of a Chicago bar association (which
she was never invited to join). She lob-
bied against the widespread practice of
bribing jurors and exposed the
unscrupulous practices of corrupt
judges. Many issues she addressed
have modern counterparts, such as
judges' salaries, courtroom conditions,
and oversight of lawyers' misconduct
by professional organizations.

Bradwell was a tireless fighter for
the rights of women and the mentally
ill. She campaigned to open law
school admission to women and to
allow them to practice, taking up the
causes of several women who faced
obstacles in their efforts to become
lawyers. She was instrumental in
obtaining the release of Mary Todd
Lincoln, widow of the assassinated
president, from a mental asylum
where she had been unjustly confined
by her son. Bradwell was involved in
efforts to permit women to hold pub-
lic office even before they were
enfranchised. And she was active in
the suffrage movement, although her
contributions were not recorded for
history, most likely because of long-
standing disagreements with Susan B.
Anthony, who as a result left Bradwell
out of her accounts of the movement.

To find out more about America's
First Woman Lawyer, see the April
1994 American Bar Association's Stu-
dent Lawyer (5-6). Or, better yet, see if
your local library or bookstore has a
copy. 1:1
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